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;“The' Supreme Court, per Mr. Justic? Van Devanter, said: ®
Jink Ll iy fe e i 1 1 fpaf t

:\“i LN Ogr decisiogs, while, recoglnizing that the government has power to
control apd manage the property and affairs of its Indian wards in good faith

for. thelr welfare, show that this power is subject to constitutional lmitations

arng does not enable the government to give the lands of one tribe or band to
another, or, to deal with them asits own. * *

Thus, while Congress has broad powers over tribal lands, the United
States does not have complete immunity from liability for the actions
of Congress. If Congress takes vested tribal land from the Indians
without either their consent or, the payment of compensation, the
United States is liable under the fifth amendment to the United States
Constitution for the payment of just compensation,® which must in-
clude payment for the minerals and timber.® But the right of the
Indians to just compensation is legally imperfect unless Congress itself
passes legislation permitting suit by the Indians against the United

treaties with the tribe. MoColid, Adm’r v. United States, 83 Ct Cl 79, 87 (1936).
See Shoshone Tride v, United States, 209 U. 8. ‘476, 407 (1987), in which the Court sald:
T s & ¢ Power to tontrol and manage the property and affairs of Indians in good
. faith for their betterment and welfare may be exerted in many ways and at times

even in derggation of the provisions of a treaty.

Also see Op.'80l.' M. 20618, February 19, 1938. '

'?Oh‘ppc‘oallmum v. Unéted States, 801 U, 8, 3568, 875-376 (1987), af’g 80 Ct. ClL 410
(198B),, Also see Oresk Nation v. United States, 302 U, 8. 620 (1938).

8 The portion of 'this amendment which prohibits configeation reads: “* * * nor ghall
private property be taken for public use without Just compensation.”

“® ¢ ¢ It 13 fundamental that tribal assets cannot be disposed of by the United States
without the congent of the tribe or without compensation.” Op. Sol. M. 20616, February
19,1038, p 7. -

It vested rights are created in a tribe by a treaty or agreement, the Federal Government
becomes Nable for its violation. As the Supreme Court sald fn the case of United States v.
Mille Lao Okippetoas, 229 U. 8. 408 {(1818) -

¢ * * That the wrongtul disposal was in disobedlence to directions given in two
&regolutions of Congress does not make, it any the less a violation of the trust.
./The resolutions, unlike the legiglation sustained in Cherokes Nation v. Hitchcack,
w187 U, 8, 204, 807, and Lone Wolf v. Hitohcock, Id. 553, 584, 568, were not adopted
in the exercise.of the administrative power of Congress over the property and

. «aftairs of dependent Indian wards, but were Intended to assert, and did assert, an

' unqualified power of Aisposal over the lands ag the absolute property of the Govern-

' ment," ‘Doubtless this way because there was a misapprehension of the true relation

of. the Goverpment to the lands, but thbat does not alter the result (pp B50D-510).
Accord.:' Blaokfces et al. Nations v. United Btates, 81 Ct Cl. 101 (1985),

Typical jurledictional acts provide for recovery by a tribe agalnst the United States
“if ® ¢ ®.the United States Government has wrongfully appropriated any lands belonging
to the said Indlans” (act of May 26, 1920, sec. 8, 41 Stat. 628) (Klamath) ; or for “misap-
propriation of any of the * * * jands of said tribe” (act of June 8, 1920, gec 1, 41 Stat.
788) (Sloux); or “the loss to said Indians of their right, title, or interest, arising from
occupancy and use, in lands or other tribal or community property, without just com-
pensation therefor, shall be held suffielent ground for rellef” (act of June 19, 1935, 49
Stat. 888) (Tlingit and Haida).

B United States v. Shoshone Tridbe, 304 U. 8. 111 (1988). Also see C T. Westwood,
Legal Aspects of Land Acquisition, Indians and the Land, contributions by the delegation
of the United States, First Inter-American Conference on Indian Life, Patzcuaro, Mexico,
published by Office of Indian Affairs (April 1940), p. 4.
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States as the United States'is not liable to suit without its consent.®
Section 1505 of the present Judicial Code authqrizes the Court. of’
Claims to adjudicate Indian'claims against the United _St?,tes accrux.ng
after August 13,1946, More'will be said later about this in connection
with various Indian claims. '

b. T'ribal. Fundsi+The power of Congress over tribal funds is the
same as its power over tribal lands, and is, historlcal'ly speaking, a
result of the latter power, since tribal funds arise princlpally from the
use and disposition of tribal lands. It may authorize special uses of
funds, such as to pay premiums on personal and property da{nage
insurance % or, it may otherwise provide for their distribution.*
The extent of congressional power has been expressed by the Attorney
General as follows:: 3¢

Now, as these royalties are tribal funds, it can not be seriously contended that
Congress had not power to provide for their disbursement for such purposes
as it might deem for the best interest of the tribe. That power resides in
the Government as the guardian of the Indians, and the authority of the United
States as such guardian is not to be narrowly defined, but on the contrary is
plenary.

Examples of the exercise of such power over the tribal property of Indians,
and decisions sustaining it, are found in many of the adjudicated cases, among
them Cherokee Nation v. Hitcheock, 187 U. 8. 204; Lone Wolf v. Hitcheock, 187
U. 8. 553; Gritts v. Fisher, 224 U. 8. 840; Swwemore v Brady, 235 U 8. 441;
Chasev. United States, decided April 11,1921 (p 63).

The congressional control over tribal funds was defined by Justice
Van Devanter in the case of Sizemore v. Brady.®

As in the case of lands, Congress cannot divert tribal funds from
tribal purposes in the absence of Indian consent or corresponding
benefit without being liable, when suit is brought, for the amount
diverted. Thus, there has been occasion, not infrequently, for judicial
analysis of the manner of disposition of tribal funds. On the whole

d 1llegal acts require
8 However, suits against officers of the United States based on allege:

Do such statutory authority. Lene v. Puedblo of Santa Rosa, 249 U 8 110 (1919), wherein
it was held that the Secretary of the Interlor could be enjoined from disposing of certain
Indlan lands as public lands of the United States.

& g0 Stat. 862, 25 U. B. C. 128a.

8 The exercise of congressional power over tribal funds has been evidenced largely
through legislation directing the mode of collection, deposit, and disbursement of such
funds. This will be dealt with more extensively in considering the scope of administrative

tribal funds
pozeago(\;t;r ; G 60 (1921) Also see Ohickasaw Nation v. United States, 87 Ct . 91
{1938), cert. den 307 U S8 646. Congress may appropriate tribal funds for the ctvilization
and self-support of the Indian tribe. Lane v. Morrison, 246 U. 8. 214 (1918).

235U S 441 (1914).

The power of Congress over Osage tribal thnds is upheld in Ne-kah-toah-she-tun-kah v.
Fall, 290 Fed 303 (1928), app dism. 266 U. 8 §95 (1825).
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that: sectian *to pment the :sale, disposition, lease, or, encumbrance-of  tribal
interests in lands, or,other tribal assets without the consent of, the tribe”

and, (b) § tribo incorporated under section 17 may be glven the power fo make
ol vbits wAMBORE reatEtebion | |
Although the grant of an easement is held to be outside the prohibi-
tion of sectidn 4, of the act of June 18,1934, it would appear that section
16 of the act * requires the gonsent of an organized tribe to any grant of

yvadv iy

right-of-way which the Secretary is authorized to make.”" ~ Any doubt

that, mey havs exised was resolvad by b

st may have exist lvéd by the act of February 5, 1948.2
Ttis said that in granting consent, the Secretary has authority to impose
conditions he deems necessary or’pertinent, such as a requirement that
an oil and gas pipeline be operated as a common carrier.* Provisions
for compensation or payment of charges made in connection with
grants of rights-of-way-do not necessarily render the United States
liablo as an insurer of collegtion.’? " "7 . . 3

#t

- In defining the scope.of Federal administrative power over'tribal
funds it is important to bear in.mind certain distinctions between
various classes of funds, all of which are, in some sense of the word,
tribal, ot oo c S ' '
Punds which an Indian tribe has derived from its own members or
from third parties. without the interposition of the Federal Govern-
ment, &8 Wwhere tribal authorities hold a fair or dance and charge
admission, are, in a very real sgnse, “tribal,” yet it has never been held

‘™ 48 Stat. 086, 25 U. 8. C.476.
" See 25 C. P. B. 250.8.
.| ® @2 Stat. 17; 25 U 8. C. 828-828. e
Before thjs act waa passed, the .Solicitor.for the Department of the Interior had con-
sidered the impact of the Indlan Reorganization Act on the Becretary’s power to grant
righta-of-way and had observed : .. . . .
A s ¢ ¢ It is true that the United Btates in its soverelgn capacity may condemn
tribal land for certain purposes and may even appropriate tribal land by act of
. Congress subject to constitutional requirements of compensation. But the rights
,  and powers with respect to tribal property granted by the Constitution and
- Charter of the Contederated Balish and Kootenai Tribes are effective against officers
of the United States not act}ng under direct mandate of Congress. Indeed, unless
officers of the Department can be restrained by the Tribe from disposing of tribal
property, all meaning has vanished from the provision in gection 16 of the Indian
. Reorganization Act granting to an organized tribe the power “to prevent the sale,
disposition, leage, or encumbrance of tribal lands, Interests in lands, or other
tribal assets without the consent of the tribe,”” The only persons against whom
this provision can be directed are officers of the United States. Private individuals
never have had the power to sell tribal land or to dispose of tribal assets. If then
« & & the restrictions contained in the above-quoted provision do not run agalost
the United States, they are meaningless and the constitutional provisions enacted
in accordance therewith are a false promise (Memo. Sol. I. D., July 8, 1938).
» Memo. Sol. M. 86095, August 6, 1951,
® Oreck Nation v, United States, 318 U. 8. 629, 640 (1948).
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&

that Federal administrative; iti -
funds? i tratxve nut:homtxes have any control over such

A second class of funds: which ma be called “tribal? \pris
those funds held in the Treasury of a'};ribe wh?c(:lli l:;lsb;lcozgl ﬁll:os:s
por?,ted under section 17 of the act of June 18,1934, or organized undex-'
section 16 of that act. In both cases the scope of departmental pow
with respect to such funds-is marked out by the provisions of I;nb:lr
constitution or qharter..: Typically, departmental review is- uired
.where the financial transactions exceed a fixed level of ma, 1":3(1
lmportance, but not in lesser matters. In the case of ing)n-1 r:tgs
tribes, s.uch departmental supervisory powers are generallj bem?)):ra 3

A. third class.of. funds. consists of moneys: held: ingth&@ﬁﬁﬂ!m;g‘fa

ey,

tl;e United States mtmst for-anIndian tribe. Balances in excess ‘Jof
$ 00. bear simple interest at the rate of 4 percent unless otherwise
specified by law.?. Funds specified to draw a certain rate of interest
may not be tr.ansferred to accounts drawing a lower rate:* This class
<f>lfmfdusngs:, w;uch_ 18 customarily referred to under the phrase “tribal
,” 18 of primary interest. Th i i
i ry L. ese funds arise from two sources,
1. Payments by the Federal Government t i
o the tribe for land:
ceded or other valuable consideration’ isi .
o : ton, usually- arising out of a
h2. Payments madt? to Federal officials by lessees, land éur-
chasers, or f)ther private parties in exchange for some benefit
. generally tribal land or interests-therein. ’
n view of the fact that the tribal land was subj i
. Ject to a consid
measure of co_ntrol, 1t was natural to find a similar control pilas(l:esr::)els
the funds derived from such lands. Congress has, in general, reserved
c_omple?e power over the disposition of these funds, requiring,that each
expendxture. of sgch funds be made pursuant to an appropriation act,
although this strict rule has been relaxed for certain purposes Thus’.

11t has been suggested that the Federal G
overnment might bri ,
;ndian to insure a fair distribution of such funds, but theregare l:onge:!?lt o gty oF an
e¢ Memo. Sol. 1. D., November 18, 1986 (Palm Springs). o%8 on his potat.
'The Sollcitor for the Department of the Interiar has expressed the view th

unorganized tribe can likewise receive and hold in its tribal treasury funds ‘d&i:‘;"'%&“g‘"

iribal resources, ualess, in a particulax instance, the tribe has been deprived o ved Trom-

by treaty or statute. See Memo. Sol. I. D
r G . 3ol. I. D, Feb, v
325 U. 8. C. 1614, 161b, ChTuaIy 25, 1943.
¢ Menominee Tribe of Indians v.
avier 3 v. United States, 89 F. Supp. 187 (1943) ; 67T . Supp. 672
® The payment of annuities and distributs
on of goods is a ministerial d ¢
l(:;yo :;.:m::;n;xs, If the Secretary is arbitrary or capriclous. Work v. Unite;tyét:: orceable
U”"ed,smtéfgmsfg ([1)9?17‘). Cf.WUMted Btates ew rel. Codurn v. Work, 18 F. 24 82261 :;72;‘4)51-
- Detling v. Work, 18 F. 2d 822 (1927). The Court | y ;
. of
that Congress has the power to commute perpetual annuities granted to Indcll:;n:srl:::: ::el:

without the consent of those tribes. Poi;
¥ Sy 550 toe) tawatomie Tribe of Indians v. United States, 111
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it has:developed that administrative authority for.any disbursement
of “tribal funds,” in the strict sense, must be derived from the language
of some annual appropriation act or from those statutes which are,
in. effect, permanent - appropriations of tribal funds for specified

purposes.® . 5. administrative:expenses: covering. items for

wgency_bnddmgs andirepams, iniseellaneous agency expenses, pay of

.andoagents, and. transportation of supplies may not

-be*dwrged ageinst’ funds appropriated to' fulfill treaty obligations.”

On:theother hand; expenditures:of-tribal: funds for the relief of desti-
tute.loyal-Indians of other‘tribes;:not:in-a state of hostility with the
United States, does:nottiecessarily:create:a:liability on the part of the
United -Stites to restore:those funds.? Disbursements from trust
funds for/medica} equipment and supplies, construction of a hospital,

«medical attention;-education; and-construction:-6f roads are proper,’

apd.tribal funds:inay be: used“ to purchase insurance protectmg tribal
membersiand property.*

wAnong theimast: mportant of-the permanent -authorizations for the
disbursement of tribal funds.are the various statutes providing for the
division. and .apportionment of -tribal funds among-the members of
theitribe. - While any administrative control over these funds must be
based on statutory authority, it is not necessary, nor is it indeed pos-
gible, that every detall of the expendlture shall be expressly covered
by statute.

¢ The act of May 18, 19186, sec. 27, 89 Stat, 123, 168, 159 28 U. 8. C. 128, requires spe-
cific congressional appropriation for expenditure of tribal funds except as follows:
. ¢ ¢ Hqualization of allotments, education of Indlan children in accordance

‘with existing law, per capita and other payments, all of which are hereby continued

. inful)forceandeffect: * * *

Provisions relating to the deposit or investment of funds are numerous. For example,
the Becretary of the Interior 18 authorized to “Invest in a manner -which shall be in his
Judgment most safe, and beneficlal for the fund, all moneys that may be recelved under
treaties comntaining stipulations for the payment to the Indians, annually, of interest upon
the proceeds of the lands ceded by them ; and he shall make no investment of such moneys,
or of any portion, at a lower rate of lnterest than 8§ per centum per annum” (26 U. 8. C.
158, R. 8. § 2096, derived from, act of June 14, 1886, § Stat. 86 47, as amended by act of
Januvary 9, 1887, sec. 4, 5 Stat. 185).

Another important example is the act of June 24, 1988, 52 Stat. 1037, 25 U. 8. C. 162a,
which authorized the Secretary of the Interfor to deposit in banks the trust funds of tribes
and individual Indians, and to invest such funds in Government bonds. It repealed those
provisions of an earller act (May 25, 1918, 40 Stat. 591, 25 U. 8. C. 162), under which the
Secretary had been authorized to segregate tribal funds in the Treasury and credit them
on an equal basis to each of the members of the tribe.

Beginning with the Department of the Interior Appropriation Act for 1951 (Sept. 8,
1950, 64 Stat. 595, 683), each annual appropriation act for the Department of the Interlor

has contained an authorization under which tribal funds are available for advancement -

to the tribe upon application by the appropriate tribal officials and approval of the
Becretary.
7 Rogue Réver Tribe of Indians v. United States, 64 F. Supp. 339 (1946).
8 Oherokee Nation v, United States, 102 Ct. C1. 720 (1845).
9 Siouw Tridbe of Indians v. United States, 78 F. Supp. 793 (1948) cert. den. 337 U. 8. 908.
028U, 8. C.128a,
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The Court of Clalms in the case of (Jreek Nation v, United States ™
said:

"-® ® » The Secretary of the Interior has only such authority over the funds
of Indian tribes as is confided in him by Congress. He cannot legally disburse
and pay out Indian funds for purposes other than those authorized by law.
This rule is the test by which the legal right of the Secretary of the Interior
to make the disbursements’ involved must be determined. The contention,
however, that the Secretary of the Interior could legally make only such dis-
bursements as were expressly authorized by Congress cannot be conceded.
The authorities cited in plaintif’s brief in support of this contention, when
considered in the light of the precise questions presented, do not sustain -it.
The opinion of Attorney General Mitchell of October 5, 1929 (36 Op. Attys. Gen.
98-100), in fact, refutes the contention, and in effect lays down the rule that
the authority of the Secretary of the Interior over Indian property may arise
from the necessary implication as well as from the express provisions of a
statute. We think this is the correct rule and will apply it in determining
whether the Secretary of the Interior was authorized to make the payments in
question. The authority of the Secretary of the Interior to make the payments,
or his lack of authority to make them, must be found in the treaties between
the United States and the Creek Nation, and the various acts of Congress dealing
with Creek tribal affairs (p. 485).

On the other hand, the administrative obligation unposed in connec-
tion with the creation of a trust fund for Indians is not discharged
necessarily by turning over the funds to the trlbal council to distribute
to members without supervision.!?

Quite apart from the necessity of finding some statutory source for
authority to expend funds held in the United States Treasury in trust
for an Indian trlbe, there are certain positive statutory limitations
upon the ways in which such funds may be disbursed. These statutes
limit the administrative authority derived from appropriation acts
construed in conjunction with section 17 of the act of June 30, 1834,
which gave the President power to “prescribe such rules and regula-
tions as he may think fit, for carrying into effect the various provisions
of this act, and of any other act relating to Indian affairs, and for the
settlement of the accounts of the Indian department.”

Perhaps the most important of these statutory limitations.in-effest

today 18 that imposed by section 16 of the act of June 18, 19344, which.
gives an organized tribe the right to prevent any dlsposxtlomofdtsm

agsets without the consent of the proper officers of the tribee.,This
includes the right to prevent disbursements of tribal funds by de-
partmental officials, where the tribe has not consented to such disburse-

- 178 Ct. CL 474 (19383). On the lack of power of the Secretary to restore to the Creek
g;pl:alsl fund the funds erroneously expended for general benefit of tribe, see 16 Op. A. Q.
1878).
12 Seminole Nation v. United States, 316 U, 8. 286 (1942).
134 Stat. 785, 788, 26 U. 8. C. 8, construed to cover disbursement of tribal t
Op. A. G. 36 (1848). . unds fo 8
1448 Stat. 984.

~&
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Joens..: Unless an‘act:of Congress authorizing disbursements of tribal
funds repeals relevant provisions of the Indian Reorganization Act,
such appropriation legislation does not nullify the power of the tribe
to prevent such expenditure.}? Nor doesit authorize tribal distribution
of tribal funds contrary to tribal constitutions.’. -

There is & fourth category of funds which may be called “tribal
funds” but which are subject neither' to the uncontrolled tribal power
pertaining to the first class of funds discussed; to.the defined tribal
power of the second class, nor.to the detailed congressional control
pertaining to the’ third class.. This fourth category includes funds
which have a¢érued to administrative officials as a result of various
Indian activities not specially recognized or regulated by act of Con-
gress. 'This fund is known by the fitle “Iédian:moneys,.proceeds: of

The fund “Indian moneys, proceeds of labor” had its origin in the
act of March 8, 1883, as amended by the act of March 2, 1887.* 1In
its axended form it read : S |

That the Secretary of the Interior is hereby authorized to use the money
which has been or may hereafter be covered.into the Treasury under the provi-
slons of ‘the act approved March third, efghteen hundred and eighty-three, and
which 18 carried on the books of that Department under the caption of “Indian
moneys, proceeds of labor,” for the benefit of the several tribes on whose account
said inoney was covered In, in such way and for such purposes as in his discretion
he may think bgst, and sha.ll make annually a detatled report thereof to Congress.

A practice developed over the yearsto deposit in “Indian moneys,
proceeds of labor” the.miscellaneous revenues of Indian reservations,
agencies, and schools: which were not otherwise required to be de-
posited.; " . i B A ) S :

The Comptroller General in a report on Indian funds dated Feb-
ruary 28, 1929, stated : : o S

s *.#.The dbsolute' control and almost indiscriminate use of these funds,
through authority delegated to the several Indian agents by the Commissioner
of Indian Affairs ‘pursuant.to section 463, Revised Statutes, is apparently

" The ‘report also contained some evidence justifying the discontent
of the Indians. : ' :
* s & “Indian moneys, proceeds of labor,” were being used for such purposes
as the purchase .of adding machines and office equipment, furniture, rugs,

15 Memo. 8ol. 1. D., October 5, 1936.

16 Memo. 8ol. L. D., August 7, 1941, )

17 22 Stat. 582, 890 ; amended act of March 2, 1887, 24 Stat. 449, 468 ; act of May 17,
1926, sec. 2, 44 Stat. 560 ; act of May 29, 1028, sec. 68, 46 Stat. 988, 891, 25 U. 8. C. 158.

1 Bee Memo. Sol. M. 36092, July 81, 19561.

# §, Do¢. 288, 70th Cong., 2d sess., 1928-29. For a discusslon see American Indian
Life, Bull. No. 14 (May 1929), American Defense Association, Inc., p. 19.
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draperles, etc.,. for employees' quarters, .papering and painting the superin-
tendent’s house, and the purchase of automobiles for the fleld units (p. 40).®

‘The Comptroller General ¢oncluded that—

* * * This condition has through the years of practice brought about & very
broad interpretation of what constitutes “the benefit” of the Indian (p. 39).°

The provision relating to “Indian moneys, proceeds of labor,” as
further amended, now reads: # -

All miscellaneous revenues derived from Indian reservations, agencies, and
schools, except those of the Five Civilized Tribes and not the result of the labor
of any member of such tribe, which are not required by existing law to be
otherwise disposed of, shall be covered into the Treasury of the United States
under the caption “Indian moneys, proceeds of labor”, and are hereby made
available for expenditure, in the discretion of the Secretary of the Interior, for
the benefit of the Indian tribes, agencies, and schools on whose behalf they, are
collected, subject, however, to the lmitations as to tribal funds, imposed by
section 123 * * * of this title.

The Solicitor for the Department of the Interior has taken the posi-
tion that the foregoing statutory provisions relating to the deposit
of miscellaneous revenues of Indian tribes operate as limitations on
the administrative power of Federal officials over tribal funds, but
they do not prohibit the receipt of tribal funds by tribal officials in
those situations where no provision of Federal law or departmental
regulation deprives the tribe of uncontrolled authority over the
funds.** A clear distinction is drawn between those funds carried in
the Treasury as “Indian monéys, proceeds of labor” which constitute
the miscellaneous revenues.ofsthe: Government from Indian: agenciesg:s:
and schools and those which-constitute the miscellaneous.revenues: of
an Indian tribe.® ‘

Congress can create individual credits in connection with tribal
funds ** and, in connection with termination of Federal supervision,
Congress can vest shares of tribal funds in members as of a specified
date.® Where Congress specifies that the per capita share shall go to
persons named on a certain roll, or to their heirs, a share of a deceased
msllnber passes according to this statutory designation and not by
wul.# S

* 8. Doc. 268, op. cit.

% Ibid. .

% Act of March 3, 1883, 22 Stat. 582, 590 ; amended by act of March 2, 1
449, 463; act of May 17, 1926, 44 Stat. 560; act of May 20, 1928, 45 Stat. 331’-23,5213
a8 25 U. 8. C. 155. Balances in this class of tribal funds in excess of $500 be:;r simple
interest at 4 percent. See 25 U. 8. C. 161b.

% Memo. Sol. I. D., February 25, 1948.

:hAdemo. Sol. 1. D., August 20, 1945 ; Memo. Sol. I. D., November 27, 1045.

ct of August 7, 1939, 57 Stat. 1262; 26 U. 8. C. §41 X

8kin Band of Snake Indians. ) €. 41, Klamath and Modec and Yahoo-

% Act of June 7, 1954, 68 Stat. 250, Menominee Tribe.

¥ 58 1. D. 680.
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Whne the powers ‘ot the Secretary of the Interior are broad, under t.he
principle of guardianshlp reterred to’in the letter. there I8 no statutory provision
whlch ennbles the Depo.rtment to execute leases for the Indian owner of an allot-
ment,withont his consent. Such. consent s reqnlred, on the contrary, by statute
and by the regulntlons for.the leasing of Indian auotments (Section 395, title
25 U, 8.0 section 3, Regulatlons Goveming the Leasing of Indian Allotments
for x'armlng Grazinx and aninees Purposes) ‘This 1s not a case where the
helrs have not been determined and 1easing by the Superintendent is permitted by
the ‘fegulations: .due to-uncertainty in. the ownership of the land, nor is it a case
where a minority of the hel.rs refuses to lease inherited land and the Government
'ihat the land may be of some economic value

tothelndians (sectlon’l mmq??s) W

The powet of the Secretary to efecute leases of mhented allotments,
as dlstmgmshed from approvmg ‘those executed by t.he Indlan owners,
wasclanﬁedbytheactofJnlys 194:0m _

. .Tn some cases Congress has laid down a policy réquiring the consent
of ‘Indians ‘to modifications of contracts affecting them.'

- Some: statutes :**. have’ empowered the ‘Secretary. to renew leases
“upon guch reasona.ble térmsg and condrtlons” as he may prescribe.” In
construing a provision in such & statute, the Sohcltor of the Depart-
ment, of Interior said: **, 5‘ L !

. ‘ Snch power - obvlously eannot be tnken away by any act of the lessee
throngh contract or otherwise. The only lmitation to which the power is sub-
ject is that the conditions of remewal must be’ reasonnble. The authority to
detexinino: the:reascnableness of the conditions. is also cammitted. to the Secre-
tary and in-its excrcise he 18 necessarily invested with broad discretion. That
thls power‘nnd guthority extend to the hnposltion as a condition’ for renewal, &
nt _'t. the, operating royalty shall ‘nof exceed a figure.to be deter-

Adlmmstratlve power over the. funds of md1v1dual Indians, as in
8 ffgnds belongmg to Indian tribes, is ‘derived from express
atstubory provmon in:some instances and is 1mphed on occasion from
stritive powers exercised over 'the ahenatlon, leasing, or other
dJsposmon of interests in restricted land. The usual sources of indi-
vidu#l funds are the individualization of tribal funds and the proceeds,

mcludmg moqme, from restricted land

*"Acf otJuly 8. 1940' 54 Stat. 745,26 U. 8. c. 880
18 Timber contracts, act of March 4, 1083, 47 Stat. 1568 ; Op. Bol. M. 27499, August 8,

1088, ., ;...
u‘Soe. for exunple. Mt of Auguat 21 1916 39 Stat. 519 (Bhoshone Indian Reservation).

“‘Memo. 8ol I D June 8, 1038,
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The individualization of tribal funds ma occur through
gation of funds in the United States Tre);tsury or tllllﬁ p‘;li-e::gf:a
payment of annuities or other tribal moneys.? A number of stat?xtes
provide for the exercise of administrative powers in connection with
the individualization of specific tribal funds.?

Legislation frequently provides for the individualization and per

capita payment of Judgments recovered by tribes in s
shpia paymen Yy uits against the

Statutes restricting the Indian in the use of his segregated or indi-
vidual funds may provide for the investment of his funds under the
direction of the Secretary of the Interior. The statute may specify
certain investments or may be more general, giving the official selective

powers. In any case, he is bound strictly by the aut
pomers. 11 X y by the au horxty granted in

A provision of a tribal charter may require appr
tary for the distribution of funds to e};r:i]led mefn%;:;l tgnt}tl}?esic}:‘:;
hand, , 8 tribal constitution may empower the tribal council to veto.a
per capita payment authorized by the Secretary.”

If the Secretary of the Interior is empowered to handle the Indian’s
money, he cannot create trusts transferring such property from his
authority to a private agency without the specific authority of
Congress.® Y

125 C. F. R. 221.1 et seq. and 222.1 et seq.
The act of March 2, 1907, 84 Stat. 1221, 25 U. 8. C. 119, as
amended Ma,
::3) ,im:g :fdlsfd\?a] SI ng 121f au:lh;or::’ed the Secretary of the Interfor to npproyvelip;lol::'
an 1
Hons 8 for the thdrawal and payment of pro rata shares of tribal
The act of May 25, 1918, 40 Stat. 561, 501, 25 U 8. C. 186
X , . 561 . - 8. C. 162, auth
to withdraw tribal funds from the Unltae'd States Treasury and sexr:gr:ztzdt;’:nssr:smz
credit an equal share to each recognized member of the tribe. This authority was
by the act of June 24, 1988, 52 Stat. 1037. - fepealed
8 See 25 C. F. R. 224.1 et seq.
3 See, for example, the Osage Allotment Act of June 28,
1806, 84 St
and supplemented ; the act of August 7, 1939, 53 Stat. 1262, as amendne:i Ziouusalge%ded
et geq. (Klamath) ; the act of July 27, 1989, 53 Stat. 1128, 25 U. 8. C. 571 et seq. (8h -
Judgment fund) ; the act of May 19, 1947, 61 Stat. 102, as amended, 25 U. 8. C. onone
(8hoshone and Arapaho Tribes). O11, et seq.
¢Act of May 18, 1928, 45 Stat. 602, as amended, 25 U.
8 y 3 s 3 8. C. 851, et
California) ; act of August 80, 1854, 68 Stat. 979, 25 U. 8. C. 771, et seq. (s::dlgxngrl:b? o
Oregon), interpreted in Memo. Asgoc. 8ol. M. 863828, January 16, 1856 ; act of A .o
1955, 69 Stat. 431, 25 U. 8. C. 781, et seq. (Creek). oF August 1,
 See the act of June 24, 1938, 52 Stat. 1087, 25 U, 8. C. 162a.
:Memo 8ol. M. 36146, November 14, 1952,
68 I. D. 628. 8ee 58 I. D, 680 re inheritance of Indt
vidualized funds.
55'1Memo 8ol. L D., September 19, 1981, See also Op. Sol. M. 25258, June 26, 1029 ;
D. 500 (1936). Sec. 2 of the act of January 27, 1838, 47 8tat. 777, auth lze
Secretgry to permit, orteed the
* ¢ * in his discretion and subject to his a
pproval, any Indlan of t
Civilized Tribes, over the age of twenty-one years, baving restricted funds (l:re ottfl‘:Z:
property subject to the supervision of the Secretary of the Interfor, to create and

establlsh, out of the restricted funds or other property, trusts for the benefits of

Footnote continued on p. 88.
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by enabling it to apply. them to the expenses of thelr, Government, to the purpose
of education, or.to some object of general concern. : When distributed to indt-
viduals, the amount 15, too small to.be relled on as a sypport, yet sufficlently large
to l_ndqce; them, to.forego.the labor necessary. to procure their supplies. And it
18 found that those are the most industrious and thrifty who bave no such aid.

: Indiyidual payments were introduced probably with a view to induce emigra-
tion, by paying.those who choose to emigrate;their supposed share of the annuity.
Whatever may have been. the policy which gave, rise to it, neither policy nor
justicé reqniresitscontinuance, ., . . .. .. ... .

With, a view to prevent.frauds of, anotber kind, in, reference principally to the
payment of goods, the President is authorized to appoint an officer of rank to
superintend the payment of annuities. This, and the provision relating to the
purchase of goods for the Indians, will place gufficient guards to prevent fraud-
'ulent'iidyxﬁéﬁts; f' “.'v.r-t-f',-'. ERRTER C HE 1.7,?_ -

" The committeé have reason to. believe abusés havé existed in relation to the

supply.of goods for presents at the making of treaties, or to fulfll treaty stipula-

tions. :ngs'e;._tq;s- presents are at the loss ;Rf. ,;Jh,e.,gqvemment. Those under
5. are at the loss, of the In

the X ndians. The goods for presents have
been tsually furnishied by the Indian, tradérs,’and ‘at an'advance of from 60 to
100 pet cerit. - This the Govérnment has been'obliged .to submit to, or the trader
will: maké use’ of ‘his influence to prevent a’treaty. -Should this in future be
at:temp‘ted:l,i the Government will now have a sufficient remedy by revoking the
license. . The goods furnished under treaties have been charged at (what has
been represented as a moderate rate) and advance of 50 per cent, and at that
rate délivered to the Indians. It is now provided that the goods in both cases
are to'be purchased by an agent of the Government; and where there is time
(as in-case of goods purchased under treatles) they are to be purchased on

proposals iased on previous notice.”

' "Theohjectiveiofistafingithe-IndianSevvicetitselfiwith:Indians was
embodied in a provision of section 9 of thisact reading:. -

And 10’611’ cages of the dppointments of interpreters or other persons employed
for the:benefit of the Indians, a preference shall be given to persons of Indian
descent, if such can-be found, who are properly qualified for the execution of
the duties?? : .. .- e : .

A related _iquéctive_ was to be achieved by the following provision in
section 9, which is law to this day (except that the Secretary of the
Interior has succeeded to the powers of the Secretary of War):

“'And wheré any of the tribes are, in the opinion of the Secretary of War, com-
petent 'to“direct ' the employment of their blacksmiths, mechanics, teachers,
tarmers, ‘or’6ther persoiis engaged for them, the direction of such persons may
be given to the b;opé‘i" authority of the tribe.28

. Tﬁé.pﬁfpoSe behind these provisions is illuminated by a passage in

the committee report: which declares:

THé ediiéation 'of the Indians is a subject of deep interest to them and to us.
It ls"no'v?vf‘:p.rdpoqe‘d_ to allow them some direction in it, with the assent of the

% Housé report, op. clt., pp. 9, 10.
= 4 Stat, 785, 787, R, 8. sec 2069, 25 U. 8. C. 45,
8 Inid.
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President, under the superintendence of the Governor, 8o far as their annuities
(K) are concerned ; and that a preference should be given to educated youth, in
all the employments of which they are capable, as traders, interpreters scht')ol-
masters, farmers, mechanics, &c.; and: that the course of their educatlox; should
be so directed as to render them capable of those employments. Why educate
the Indians unless their education can be turned to some practical use? and wh

educate them even for a practical use, and yet refuse to employ them?* Y

Other provisions of the act in question prohibit employees of the
Ir}dian Department from having “any interest or concern in any trade
with the Indians, except for, and on account of, the United States.” %

Provisions of earlier acts with respect to supplies and rations are
reenacted (secs. 15 and 16). The latter provision is a reenactment of

section 2 of the act of May 13, 1800, authorizing issuance of rations to

Indians at military posts.

St?,ction 17 centralizes: responsibility for regulations authorized by
law in the following terms '

That the President of the United States shall be, and he is hereby, authorized
to prescribe such rules and regulations as he may think fit, for ct;rrylng into
effect the various provisions of this act, and of: any other act relating to Indian
affairs, and for the settlement of the accounts of the Indian department.st -

The purpose of this section is'set- forth in the following 1 .
8
the committee report : & fanguage of

The President is authorized to make the necessary regulations for carryin,
into effect the several acts relating to Indian affairs. In 1829 such regulationi
having reference to the laws then in force, were reported to the'House by Messrs.
Clark and Cass, commissioners appointed for that purpose. They appear to
have been drawn with great care, and, with such alterations as the biils reported
require, would, in the opinion of the committee, be proper and efficient: and
should the acts reported pass, it would be proper to have the regulations rep'orted
to Congress at the next session, when they can be adopted by an act of Congress,
or go into operation under the general provision referred to.s2 '

The fifth important segment of the existing law on Indian affairs
that took shape under legislation of the 1830’ is that relating toipay-

ments made to tribes, by reason of treaty provisions, by the Federal..

Government from proceeds, derived from the ‘disposition. of .ceded”
Indiap Jands. The act of J anuary 9, 1837, comprises threersections
containing provisions of substantive law. The first section % requires
the deposit in the United States Treasury of moneys received from the
sale of lands ceded to the United States by treaties providing either

- for the investment or for the payment of such proceeds to the Indians.

® House report, op. cit., p. 20.

® Sec. 14, 4 Stat. 785, 738,

2 R. 8. sec. 465, 26 U. 8. C. 9.

@ House report, op. cit., pp. 22, 23.
@ Ch. 1, 5 Stat. 135.

% R. 8. sec, 2098, 26 U. 8. C. 152,

466325—68——9
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Igﬁ,ampr‘ Section 1.of this act ™ transfers to the Secretary of the

Interior, all ‘fsnpqrnsory m;,d,appeﬂate powers :pnd duties in regard
to Indian affairs, which may now by law be vested in the said Secretary
of;hpTreasury" . »n Do o L )

13 Kimbodled in part in BR. 8. sec. 468,25 U. 8. C. 2.

T 1} 'Legisl!ationFrom1870to 1880

The 1870’s mm:kqd the ﬁrst deea.de in whmh the growth of Federal
Indian law was entirely a mptter of legxslatlon rather than of treaty.
The decude is xqarked by.a steady increase in the statutory powers
vested in the officials of the Indian Service and by a steady increasing
of control of Indians and Indian tribes. The termination of treaty-
making was 'followed by legxslatxve oversight or approval of agree-
ments made by Congress with the Indm.ns.

The Appropnatlon Act of March 8, 1871, provided not only for the
termination’ of treatyma.kmg w1th Indmn tribes; but also (sec. 8),
for the w1thdra.wal ‘from noncitizen Indians and from Indian tribes
of power to make éontracts involving the payment of money for serv-
ices relative to TIidian lands or claims against the United States, unless
such contracts should be approved by the Commissioner of Indian
Affairs and the Secretary of the Interior. Since many of the griev-
ances of the Indians were grievances against these officers, the Indians
were eifectually depx‘rved by this statute of one of the most basic
rights kiiown' to, the common law, the right to free choice of counsel
for the redress of injuries. These prohibitions were amplified by
the act of May 21, 1872,%

Asremarkable enactment of thls period was that requiring Indian
creditors of the United States to perform useful labor as a condition
of receiving payments of money or: goods which the United States
was pledged to make.: ‘Such a provision, constituting permanent leg-
islation, appears in section 3 of the Appropristion Act of June 22,
1874, % .and again in section 3 of the Appropriation Act of March 3,
18784 -

An appropviation act of the following year consolidates power over
Indian. traders in the hands of the Commissioner of Indian Affairs,
in the following terms:

And hereafter the Commissioner of Indian Affairs shall have the sole power
and authority to appoint Traders to the Indian tribes and to make such rules

116 Stat. 544, 566, R. 8 sec. 2079,25 U. 8. C. T1.

217 Stat. 186, sec. 1, B. 8. gec, 2108, 26 U. 8. C. 81; sec 2, R. S sec. 2104, 25 U. 8. C.
82, and R. 8. sec. 2108, 26 U, 8. C. 84 ; sec. 8, R. 8. sec. 2105,25 U 8. C. 83.

218 Stat. 146, 176.

418 Htat. 420, 449,

.,
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and regulations as. he may deem just and proper specifying the kind and
quantity of goods and the prices at which such goods shall be sold to the
Indians.®

During this period leglslatlon was enacted requiring each agent
having supplies to distribute—

to make out, at the commencement of each fiscal year, rolls of the Indlans
entitled to supplies at the agency, vylth the names of the Indians and of the
heads of families or lodges, with the number in each family or lodge, and to
give out supplies to the heads of families, and not to the heads of tribes or
bands, and not to give out supplies for a greater length of time than one week in
advance.’

While these successive grants of power were being made to the
administrative officers of the Indian department, a series of complaints
against the abuses of power was leading to the multiplieation of specific
prohibitions against various administrative practices. Most of these
prohibitions are comparatively unimportant, but mention should be
made of provisions pro!ubltmg Government employees from having
any personal interest in various types of Indian trade and commercm.l
activities relating thereto.”

& Sec. b, act of August 15, 1866, 19 Stat. 176, 200, 26 U. 8. C 261.

¢ Sec 4, act of March 3, 1875, 18 Stat. 420, 449,26 U. S C. 188.
7 Sec 10, act of June 22, 1874, 18 Stat. 146, 177, 25 U. S. C. 87.

11. Legislation From 1880 to 1890

The decade of the 1880’s was marked by the rapid settlement and
development of the West. As an incident to this process, legislation
providing for acquisition of lands and resources from the Indians was
demanded. If the Indian were civilized, he would not need so much
land. The process of allotment and civilization was deemed as im-
portant for Indian welfare as for the welfare of non-Indians,

The first general statutory provision relating to disposition of
Indian resources, other than land itself, is found in a paragraph of
section 2 of the act of March 3, 1883, which declares:

The proceeds of all pasturage and sales of timber, coal, or other product of
any Indian reservation, except those of the flve civilized tribes, and not the
result of the labor of any member of such tribe, shall be covered into the
Treasury for the benefit of such tribe under such regulations as the Secretary
of the Interior shall prescribe; and the Secretary shall report his action in
detall to Congress at its next session.

For some peculiar reason, this fund came to be known as “Indian
moneys, proceeds of labor.”

A few years later this provision was supplemented by the act of
February 16, 18892 authorizing the sale of dead timber on Indian

122 8tat 582, 590, 25 U. 8. C. 185,
125 Stat 678,23 U. S C. 198.
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ation: during the decade from 1910 through 1919 is found in
"hppropnatlon acts.

“The first-such’ measure is: found in a: provxso of the -Appropriation
Act of Apnl 4, 1910 which made spetific the powers conferred upon
the Secretary of the Interior the year before * with regard to irrigation
.pm)ects on Indian reservations.®

:"Thé “wct of ‘June 25, 1910, constltuted what is probably the most
mxj)ortant revision of the General. Allotment Act that has been made.
Baseddn'33 years of experience'in the- administration of the act, it
eought‘to fill gaps:and ‘deficiencies‘brought to light in the course of
|:hat penod Thesé related- part.lcularly (a) to the administration of
estates'of allottees, (%) to the ma.kmg of leases and timber contracts
for’ allotted lands, and (c) to the cancellatlon or relinquishment of
‘trustpatents‘ S A ¢

Sectlon 1 of this act " set forth 8 comprehenswe plan for the admin-
1stratlon of allottees’ estates, confemng plenary guthority upon the
Seeretary of the Interior to -administer such estates-and to sell heir-
slnp lands. Section 2 ® authorized téstamentary dlsposxtmn of allot-
ments with the approval of ‘the Secretary -of: the Interior and the
Comxmssxoner of Indian Aﬂau-s. Sectxon 3° permltted relinquishment
of allotments by allottees in favor-of:'unallotted children, who had
been completely 1gnored in the ongmal scheme of allotment to hvmg

Sectlon, 4 of the act° penmtted leasing of Indlan allotments held
By ‘tirist patént for periods not‘to exceed 5 years in.accordance with
hgulatlons of the Secretary ‘of the Interior, and conferred npon the
Secretary power 6’ supemse or expend for the Indians’ benefit the

,:‘l‘&ltale ereby recelved ‘Section 5** made'it unlawful to induce an In-
“din cite sy CONVeyance ‘of 1and held in trust, or interests there-
o ‘Se*étlon‘ﬁ 1* dontained variotis provisions for the protection of In-
dmn timber. ag‘ain‘st trespass and fire; -Section 7 ** contained a general
authonzatlon for the sale of timber on unallotted lands under regula-
tions prescnbed by the Secretary of the Interior. Section 8 con-
tained. a similar authorization for timber sales on restrxcted allotted
lands.

8 8¢ Stat. 269, 270.
¢ Act of March 8, 1908, 85 Stat. 781, 788.
5 36 8tat. 269, 270, 271. 25 U B C 888—885
486 Stat. 865, ...
¥ 36 Stat. 885, 26 U. 8. C 872
.1,5,86 Stat, 885, 886, 25 U. 8. C. 878,
' '808&&855,850,25 U. 8. C. 408.
11130 3@ Stat. 858, 858, 25 U. 8. C. 408,
o 36 Stat. 858, 857, 28 U. 8. C. 202.
is 89 Stat. 855, 857, 18 U, 8. C. 1138, 1156.
; W86 Stat. 858, 857, 25 U. 8. C. 407. o
1 36 8tat. 856, 857, 26 U. 8. C. 408,
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Section 13 of the act authonzed the Secretary of the Interior to

©w

reserve from entry Indian’ power ‘and reservoir sites; and the following

section '* authorized the. Secretary of the Intenor to cancel patents
covering such sites upon’ making allotment of other lands of equal

value and reimbursing the Indian for improvements on the canceled
allotment. Other sections contained minor amendments to the General
Allotment Act and related legislation.?”

The provision of this‘act relating to testamentary disposition of
allotments was amended ‘and amplified by the act of February 14,
1913 As amplified, the privilege of testamentary disposition sub-
ject to departmental approval was extended not only to Indians
possessed of allotments, but also to Indians having individual Indian
moneys or other property held in:trust by the United States.?®

The Approprlatmn Act of June 30, 1913, declared : 3°

No contract made with any Indian, where such contract relates to the tribal
funds or property in the hands of the United States, shall be valid, nor shall
any payment for services rendered in relation thereto be made unless the con-
sent of the United States has previonsly been given.

The Appropriation Act of August 1, 1914, contained provisions of
substantive law authorizing quarantme of Ind1ans afflicted with con-
tagious d1seases,21 and gave recognition to the existence of agency
jails by requmng reports of confinements therein.?

Included in the ‘AppmpnatiMct vof Map:18;: 1916 was a pro-
vision authorizing the leasing of allotted lands susceptible of i irriga-
tion where the Indian owner, by reason of age or dlsablhty could
not personally occupy orimprove the land.® ’

The same appropriation act included a mandate to the Secretary
of the Interior to make a comprehensive report of the use to which’
tribal funds had been put by administrative authorities. A Pproviso
Io th(xis xlxmngat;sl thwlll became an important part of existing Indian
aw declared that following th
o Soclared | g e submission of such report in De-

1o money shall be expended from Indian tribal funds witho
ut specific a;
priation by Congress except as follows: Equalization of allotments, educﬁfilo:
of Indian children in accordance with existing law, per capita and other pay-

5 38 Stat. 855, 858,48 U. 8. C. 148,
“: 26 Stat. 855, 859, 25 U. 8. C. 852.
ee gec. 16, 36 Stat. 855, 859 (Incorporated in 25 U. 8. C. 3812
) (right
17, 36 Stat. 865, 859 (Incorporated in 25 U. 8. C. 831) (amendlnx :ecg :‘:\h:‘;’)a s:::

original allotment act) ; see, 31
natlonal o ) » 88 Stat. 855, 863, 25 U. 8. C, 33‘( (allotments within

:g’l Stat. 678. See 25 U. 8. C. 878.

ee also 8. Rept. 720, 62d Cong., 2d sess., May 9, 191

* 38 8tat. 77, 97, 25 U. 8. C. 86. Y &onH B 1852
T 88 Stat. 582, 584, 25 U. 8. C. 198,

1 38 Stat. 582, 888, 25 U, 8. C. 200.

® 89 Btat. 128, 128, 25 U. 8. C. 894,

%
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ments;’ a’ix'@, of -iwhich gr&fﬁemyx :.gont;x_;ge,d in. 1(;;1 force and effect: Provided
further, -Tha: thia ghall not e existing law with reference to the Five

The -Appropriation Act of May 25, 1918, contained a number of
“economy” provisions, the most important of which was that pro-
hibiting the use of appropriations, other than those made pursuant
to treaties— V o

to.‘educate children:of less than one-fourth Indian blood whose parents are
citizens .of; the Unitéd States and of: the State wherein they lived and where
Ghero are adsiuate e schoolfacliles profided
Another ‘provision;of this appropriation. act contains a reminder of
the recent, admission of the States'of New Mexico and Arizona to the
Union, in:the form of a prohibition, against the executive creation of
further Tndian reservations in those two States.* . .

Section 28 7 of this act authorized the Secretary of the Interior to
withdraw. from the. United States Treasury and segregate all tribal
funds held in trust by the United States; apportioning a pro rata
share of such funds to each member of the tribe. This provision for
the dividing up of tribal funds required a final roll of persons entitled
to participate in the division. Such authorization was confetred by
the Appropriation Act of June 30,1919.% . . o

This same act included a comprehensive scheme for the granting
of leases.and prospecting permits on tribal lands of nine Far Western
States. by the Secretary of the Interior, under such regulations as he
might préscmbe.” . This statute, probably stimulated by wartime de-
mand for'minerals, made no.provision for a tribal voice in the dis-
position of tribal property.

" 15. Legislation From 1920 to 1930

The decade from 1920 through 1929 marked a lull between the legis-
lative activity in'which the development of the allotment system was
realized and the new trends toward corporate activity and the pro-
tection -of Indian rights which were to take form in the following
decade.: ;@ & : oo o
" Seven' statutes- embodying permanent general legislation adopted
during this decade deserve notice. ’

. iyl p SO U '
% 39 Stat. 128, 158-169, 25 U. 8.C. 128.
" % 40 Stat. 861, 564, 26'U. 8, C. 207,
“3 40 Stat, 561, 570, 28 U. 8.C. 211. ' .
™ 40 Btat. 561, §91, 25 U. 8. C. 162, repealed by act of June 24, 1988, sec. 2, 52 Stat. 1087,
so far as the former statute authorized distribution of tribal funds. :
41 Stat. 8,9, 26 U. 8.C.163.” ' ' ' . '
# 8ec. 26, 41 Stat. 8, 81, 26 U. 8. C. 899, amended by gct of December 16, 1026, 44 Stat.
922, and act of May 11, 1088, 52 8tat. 847, 26 U. 8. C. 396A-896F.
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The Appropriation Act of February 14, 1920, contained a direc-
tion to the Secretary of the Interior to require owners of irrigable
land undgr Indian irrigation projects to make payments for costs of
construction. The same statute contained a Proviso authorizing the
Secretary of the Interior to make and enforce regulations to sgcure
regular attendance of “eligible Indian children who are wards of the
go';r‘(lalrmzent” in Federal or State schools.?

e Appropriation Act of March 8, 1921, conta;
thor%zation for the leasing of restricte(i allot,menrztsalfl;idff:;?;a; :1:;
grazing purposes, subject to departmental regulations.? e

' By the act of May 29, 1924,* Congress authorized the execution of
01} and gas leases “at public auction by the Secretary of the Interio
Wlt}h ;:he consent of t.he council speaking for such Indians,” whereverr,'
Zg’c 11891111.1:13 were subject to mining leases under the act of February

Perhaps the most significant legislation of the :
of J une 2, 1924, which made “all ioncitizen Indiaizcggﬁnwvtisﬂ?ilx? :l(l:t
territorial limits of the United States” citizens of the United Statese"
The title of this act as given in the Statutes at Large, “An act to a .
thgrlze the Secretary of the Interior to issue certiﬁc,:ates of citizeu‘
ship to Indians” is the result of a clerical error which has bee "
source of considerable misunderstanding. The bil] as originall I;na
t?oduced contemplated a procedure whereby the Secreiary of the %,nte-
rior was to issue such certificates. ‘The act as finally passed, ho :
ever, acted of its own force to confer citizenship upon the India,.n arvlti.
in facf; as passed by both Houses the title of the bill reads: “A bil]
granting citizenship to Indians, and for other purposes.” ? -This t
brought to .completion & process whereby various classes of Indi "
had successively been granted the status of citizenship. e

1 41 Btat. 408, 409, 256 U. 8. C. 386.
141 Btat. 408, 410.
* 41 Stat. 1225, 1232, 25 U. 8. C. 898.
¢ 48 Stat. 244, 25 U. 8. C. 898.
© 26 Stat. 794, 795, 25 U. 8. C. 897.
*48 Stat. 258, 8 U. 8. C. 8. )
7 8ee H. Rept. 222, 68th Cong., 18t ses;
. y . 8., B
Committee on Indlan Affatrs sald': » February 32, 1024, on B, 2. 6458, whereln the
At the present time {t 1s very dificult £
or an Indian to obtain eltiz
o;lt(l;e; lt:flng allotted and getting a patent in fee simple, or leaving :t:l: hrlepsevxmttl) -
b:l o lregplzsmst restden(cle apart from any tribe of Indians, This legllslatloua w(;l';
ent gap and provide means whereby an India
ship. without serer 0 may be given citizen.
Gorne o et ence to the question of land tenure or the place of pls reaf-
The Senate amended the bill 80 as to eliminate all de
tion, Ree 8. Hept. 441, 68th Cong., 1st gess., April
Record 8621-8622, 9308-9804, - ’

partimental dlacretion In its applica-
21, 1924 ; and see 65 Congressional

456825—58—10
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e

potOR bRy EHETP26} Congress. acted to. regularize the han-
dling’ of: “Indian moneys, proceeds of.labor,” making such moneys—
- 'avaliable for ‘expenditure, in’the discretion of the Secretary of the Interior,
for the benefit of the Indian tribes, agencies, and schools on whose behalf they
are collected, subject, however, to the limitations as to tribal funds, imposed
by section 27 of the Act of May: 18, 1816 (39 Stat. L. 169).°

The@eotMireli 371927, was a comprehensive statute on oil and
gas mining upon unallotted lands within Executive order reservations.
Section:; 1. of . this ‘act . extended - to, Executive order .reservations
the leasing privileges already applicable. to.other reservations under
the act.of May 29,1924, noted above.2: " . : : o

Section 2 of this act* provided for the deposit of rentals, royalties,
and bonuses in the Treasury of the United States to the credit of the
Indian:tfibe concerned, such funds to. be'available. for appropriation
by Congress. This section contained a significant proviso indicating
a new trend in Indianlegislation: . '+, b -

Bythe

- Provided; That’sald Indians, -6r their tribal:council, shall be consulted in
regard ;to’the expenditure of such money, but:no per capita payment shall be
maeex?ep,tbyaCt,ochme?s", R n‘ S '-';_.. D '
Section 3 of the act* subjected proceeds and operations under the act
to State taxation., - Section 4 contained general legislation not re-
stricted to the matter of oil and.gasleases:. . .« -1

Sl

-+ % *iYereafter'changes 1n tho boundaries of Feservations-created by Execu-
tive .order, proclamation;.or otherwise for ‘the use and occupation of Indians
shall not;:be made .except by .Act .of Congrees: Provided, That this shall not
apply to temporary withdrawals by, the Secretary.of the Interior™
This;limitation of a basic executive:power in the. field of Indian
affairs g the. precursor: of a. series-of limitations upon executive. au:
thority enacted in the following decade.: - 1 -, . o
The unfivorable comparisons drawn by the Meriam report ¢ in 1928
between' the service standards of the Indiin'Bureau and those of
. State agencies led to a series of statutes looking to the, transfer of
power over Indian affairs from the Interior Department to the States.
A first step in this devolution of power was taken by the act of Feb-
ruary 15,1929, which directed-the Secretary of the Interior to per-

W

*q4 gtat bo0, 28 U B C.180. | o
* Se H. Rep W;"ﬂgm Cong., 18t gess,, April 15, 1826, on H. R. 11171,
JPddBatasar” T T .
| 244 8tat 1847, 25'0.8.C. 898a. | a . e
w4g'Etat. 244 o ;
44 Stat, 1847, 25 U. 8. C. 898D, e
" 444 Stat, 1847, 26 1. 8. C. 808¢. L . L
W44 StAt.' 1847, 25 U. 8. C. 8984. See 8. Rept. 1240, 69th, Cong., 24 sess., January
11, 1927, on B. 4898, . o
3 Meriam, Problem of Indian Administration (1028).
745 Stat. 1185, 25 U, 8. C. 281,
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mit the agents and employees of any State to enter upon Indian
lands.*® T e

* ¢ ¢ for the purpose of making inspection of health and educational con-
ditions and enforcing sanitation and quarantine regulations or to enforce com-
pulsory school attendance of Indian pupils, as provided by the law of the State,

under such rules, regulations, and conditions as the Secretary of the Interior
may prescribe.

1 See H. Rept. 2185, T0th Cong., 2d sess., January 17, 1829, on H. R. 15528,

16. Legislation From 1930 to 1940

The decade from 1930 to 1940 was as notable in the history of
Indian legislation as that of the 1830’s or the 1880’s.

The Leavitt Act of July 1, 1932, afforded Indians relief from tre-
mendous costs for construction of irrigation projects, some of which
they had never requested and from which they had received little or
no benefit. The Leavitt Act authorized the Secretary of the Inte-
rior— B

to adjust or elimmate reimbursable charges of the Government of the United
States existing as debts against individual Indians or tribes of Indians in such
a:way as shall be equitable and Just in consideration of all the circumstances

under which such charges were made: * * *.
Legislative oversight in the.form of congressional rescission by con-
current resolution was provided.

. A further provision of this:act deferred the collection of construc-
tion charges against Indian-owned lands until the Indian title thereto
should have been extinguished.. Legislation along similar lines was
later extended to non-Indian users of water on Indian irrigation
projects.? . :

The first legislative result of the depression in the field of Indian
affairs wasan act designed to meet the problem of defaults on timber
contracts. The act of March 4, 1933, permitted the Secretary of the
Interior, with the consent of the Indians involved, expressed through
& regularly called general council, and of the purchasers, to modi
th.e t:,erms of uncompleted contracts of sale of Indian tribal timber.?
Similar provision was made with respect to allotted timber.* In ail
such modified contracts Indian labor .was to be given preference.®
The requirement of Indian consent marks a-trend that was to cor;-
tinue through the remainder of the decade.®

147 Stat 564, 25'U. 8. C.886a. See also L Rept. 951, 724 Cong. 1
. *Act of June 22, 1986, 49 Stat. 1808, 26 U. 8, C. 889 st seo;:g 10t pess.
- ¥ Act of March 4, 1988, sec, 1, 47 Stat. 1568, 25 U, 8. C. 407a
¢ Sec. 2, 47 Stat. 1568, 25 U. 8. C. 407b. ‘ '
® Bec. 8, 47 Stat. 1668, 1669, 25 U. S. C. 407c,
* See H. Rept. 1802, 72d Cong., 1st sess., May 18, 1082 : ‘
February 21, 1938, on H. R. 6684, My 18, ¢ 8 Topt. 1261, 724 Cong, 24 sesa.,
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held, Byifthé\Séci'éta}miof the Interior for-an Indisn’ tribe ‘and stolen

N

L sofsoherFribesi-As has been alréady noted, the
quéstion"of?hhﬁlindividua.ls are entitled to share in’ priba:l'pQISO{nal
property does not differ essentially from the pa'rsfllel.‘ quegplqp cqnsxd-
ered with: rebpect:to‘reality. ' The chief difficulties with respect to the
proper!distribution of tribal funds have arisen in connection With the
amalgaiation:of distinct.tribes® the splitting of single tribes and
the loss of ‘membership by or-adoption of particular individuals.
Whiere several tribes or-bands are interested in a single fund, Con-

gress' has; sometimes provided for distribution in-accordance with
respective numbers® ¢ :

. The-interest: of the various groups of Cherokees in national funds
has been'a-source of legislation * and litigation * for many years.

" Special statutes occasionally provide for the payment of shares of
tribal funds to, persons newly added to tribal rolls.-

Ry Ert NS BB AF—When tribal funds are held by the
United States for the beriefit of the tribe, the question frequently arises
whether interest, on such funds is due to the tribe and, if such be the
case, what the appropriate rate of interest may be. Ordinarily-this
question&mus&wba”iﬁﬁéi‘ea‘fbﬁi‘éfbrencéto lig"terms of the"treaty,
act.ob:Congress;xoruagreement: by: which. theifund- in question was

5

it

- % Act'of July 12, 1862, sec. 1,12 Stat. 539, 540 (Kaskaskias, Peorlas, Pisiakeshews,
o .:“ " [
* ggle::,)the act of March 8, 1845, 5 Stat. 766, 777, includes an appropriation “To make
g;)od,thexinter'est on Anyestments in State stocks and bonds, for various Indlnn.t:lb.eg:
pot yet"fra,ld,_by_ the States, to be reimbursed out of the interest when collected .
Act of August 81, 1842, b Stat. 576 (Wyandott). ' - - ‘ .
. 1B Bege§, dct.of January 19, 1891, 26 Stat. 720 (division of Sloux Nation). . tton
» See e, §., treaty of*July 19, 1866, with Cherokee Natiom, 14 Stat. 799 (incorpora
ndly tribes). ]
“:’ﬂ '.l?'rl:g of Jn)ly 217, 1858, with Comanche, Klowa, and Apache Indians, art 6, 10 tSlﬂ::f-
1018, lbu;«nct of-January 18, 1881, sec. 8, 21 Stat. 315, 816 (Winnebago) ; cf. tr«(a)a“im
August 25, 1828, art. 2, 7 Stat. 818, 316 (Winnebago, Potawatome, Chippewa, andi sme
Indians) ; of. also act of March 2, 1889, sec. 2, 26 Stat. 1013, 1015 (United Peor! asn e
Miamis), See aléo the act of May 24, 1960, 64 Stat. 189, providing for a distrlbus 5(; o
the' judgment fund to the Indians of Californla. And see the act of Angust 30, 1 4 e
Stat. 979, 26 U. 8. C. 771, authorizing the Secretary to prepare separate rolls o‘ bt
Indians “of the blood” of several named tribes, and bands, to withdraw the tx'lbalf um 8
from the Treasury, and “to make appropriate and equitable per capita payments there r058-2
¥ fee act of August 7, 1882, 22 Stat. 302, 328; a;; of March 8, 1883, 22 Stat. 582
86 ; act of August 23, 1894, 28 Stat. 424, 441, 451, ]
582‘gher'okee Natlonz“v. Blackfeather, 155 U. 8. 218 (1894) ; Oherokee Nation V. J_g;;v)wv
oake, 155 U. 8. 198 (1804), af’g Journeycake v. Oherokee Nation, 28 Ct. Cl. 281 (1893).
M Act of June 2, 1924, 48 Stat. 253 (Cheyenne and Arapaho). . 03
® See Crow Indians of Montana, Modification of Agreement, 20 Op. A. G. 517 (1883).

compensate for the defaults of::States on
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Under some. treaties. what amounted b interest payments.were de-
signated “annuities.” 2 - .. ..o ‘ s e

The act of April 1,-1880,2 authorized the Secretary of the Interior
to deposit such funds in the United.States Treasury, in lieu of invest-
ment, with a provision that interest should be payable “semiannu-
ally * * * at the rate per annum;stipulated by treaties or prescribed
by law.” -The act of February. 12;:1929,* as amended by the agt; f,
June 13, 1930,” provides for the payment of simple interest at the fata
of 4 percent per annum on tribal:funds; “upon which interest is not
otherwise authorized by..law.” ¥p:Fhis .general provision is.inap-
plicable where another law ‘specifies: aivhigher rate of interest:ons:
particular fund.® : ‘ -

When tribal funds held by the United States were segregated for
pro rata distribution and deposited in banks, section 28 of the act of
May 25, 1918, required as a condition of the deposit that the. bank’
agree to pay interest on such funds “at a reasonable rate.” Subse-
quently, section 324 (c) of the Banking Act of 1935 * prohibited pay-
ment of interest by member banks of the Federal Reserve System on
demand deposits, and repealed “so much of extisting law as requires
the payment of interest with respect to any funds deposited by the
United States * * * as is ihconsistent with the provision of this sec-
tion as amended.” It was’ administratively determined that this
statute superseded the requitement of interest payment on funds on
demand deposit in such banks, and that such funds might lawfully
be deposited in banks not paying interest thereon.®* This holding
was limited to banks which are members of the Federal Reserve Sys-
tem,* and had no application to tribal funds not segregated for pro
rata distribution, as to which a fixed interest is due to the tribe, '

The act of June 24, 1988 anthorized:the:Secretary of-the’Interior-.
to withdraw ftom the United:States/Freasury-and to deposit in-banks-

® United States v. Blackfeather, 155 U. 8. 180 (1864), rev'g Blackfeather v. United
States, 28 Ct. ClL 447 (1893); but cf. Siouw Indians v. United States, 277 U. 8. 424
(1928), aft'g 58 Ct. C1. 302 (1923).

7721 Stat. 70, 25 U. §; C. 161.

®45 Stat, 1164,

2 46 Stat. 584, 25 U. 8. C. 1614, .
¥ Sec. 2 of this act fixes the same interest rate for “Indian Money, Proceeds of Labor”

‘accounts over $500 (25 U. S. C. 161b). Secs. 3 and 4 relate to accounting and to deposit

of accrued interest (25 U. S. C. 161c, 1614).

% See Menominee Tribe of Indians v. United States, 50 F. Supp. 137 (1945). On the
‘iuestion of prompt deposit in the proper fund, see Menomince Tribe of Indians v. United
States, 67 F. Supp. 972 (1948). A fallure to pay Interest at the rate agreed to in a
treaty may form the basls for a claim agalnst the United States though the reduction
&iving rige to the clalm was ofdered by a provision in an appropriation act. See Choctaw
Nation v, United States, 91 Ct, Cl. 320 (1841).

%340 Stat. 591,

49 Stat. 684, 7T14-715.

3 Op. So0l. M. 28231, March 12, 1936.

% Op. Sol. M. 28519, May 27, 1936.

* 52 Stat. 1037, 25 U, 8. C. 162a.
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nitod. Statesisnot. obhged‘by‘hmtozpay
'can be procured from:the banks.” -
Although thie right of an Indian tribe to interest in connection with
 recoverylagsinst the United States is beyond the scope of this chap-

ter, we may note the general rule laid down by Taft, . J.,in Cherokee

Nation ,v"'- Umted States 5t based upon section 177 of the Judicial

e we should begin’ with the premise,: well established by the authorities,
that a recovery of interest against the United States is not authorized under a
special Actireferring to the Court of Claims a suit founded upon'a contract with
the United ftates unless the contract or the act expreesly authorizes such
interest.™ .’

g Oredztora’ Ulama -—-The question of whether funds due to or held
in trust for the.tribe by the United States should be subjected to the
claims of;creditors has been expressly. covered in & number of special
statutes relating.to the. disposition of.such funds®® In a few cases
general payment. by. the Secretary.of the Interior to all of the creditors
of a.giyen | mbe is authorized, but. generally the statute authorizes
payment of a: -designated claim, based either upon tribal agreement,*
or upon; depredatxons.“ General legislation on; depredatwn claims
authorized the’ Court of Claims.to ad]udlcate such elaims in suits
against -the . United Stetes, with permission to interested Indians to
appear: a8 parties. defenda.nt" :Judgments rendered against Indian
tribes were:to be satisfied out of annuities, other funds, or any appro-
priations fokithe benefit ‘of the tribe, and, if all these sources failed,
from the:Freasury:.of the United. States, such payments to be re-
imbursable:out. of. future; tribal annuities, funds, or appropriations.
Thereafter.the regular appropriation acts- authorxzed the Secretary of
the Interior to make payments to successful claimants under the act
of March 8 1891 by deductmg such sums from tribal funds, having

L 270 U. 8. 476 487 (1926) '

* For an: exnmple of such expression see UMted Stateo v. Black]eathcr, 156 0. 8. 180
(1894), rev'g Blockfeather v. United Btates, 28 Ct. CL 447" (1898) (holding that where
interest 1s due on the proceeds of land ceded by the tribe, to be sold’ by the Federal Govern-
ment in public sale, and such lands are actually sold at private sale at lower' price than that
designated, and lubseqnently under a special jurisdictional act, it 18 adfudicated that the
tribe 18 entitled to the ‘differénce, the tribe 13 also entitled to interest thereon; the case
being brouglit within the exception to the rule above cited, by & treaty provision for the

payment of “five per centum on the amount of said balance, as an annuity”) (p. 188).

Compare United States v. ‘Alces Band of T#lemooks, 841 U. 8. 48 (1851), where the .

jurlsdicﬂonal ‘act contalned no provision authorizing an award of interest.

% Act of June 22, 1854, 10 Btat. 781 (8ac and Fox) ; act of June 16, 1880, 21 Stat. 259,
277 (Cheyenne). Act of May 16, 1874, sec. 1, 18 Stat. 47 (8toux).

® Act of August 5, 1882, 22 Stat. 728 (Kansas) ; act of Apru 4, 1888, 25 Stat. 79 (Pot-
awatomie) ; act of May 27, 1802, 82 8tat. 207 (Menominee).’

& Act of March 8, 1888, 22 Stat. 804, 805 (Cheyenne and Arapaho) ; act of March 8,
1885, 28 Stat. 478, 498 (Cheyenne and Arapaho).

@ Act of March 8, 1891, 26 Stat. 851.
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due regard for the educational and other necessary reqmrements of
the tribe or tribes affected.+® -

The general rule is thattribal funds held by the United States
will not be subjected to claims of third parties unless payment of such
claims is clearly authorized by statute or treaty or by lawful action
of the tribe itself.**

4 Act of August 23, 1894, 28 Stat. 424, 476; ect of June 8, 1896, 29
of February 9, 1800, 31 Stat. 7, 26 ; act of February 14,1802, 32 stat.'ﬁ 27Stat 207, 808; act

4 Claim of Board of Forelgn Missions Under Treaty With the Cherokees, 5 Op. A. @.
268 (1850) ; the Cherokee Fund Not Liable for Damages, ete., 8 Op. A. G. '431 (1889):
Transfer of Stocks From the Chickasaw to the Choctaw Fund, 8 Op. A. G. 581 (1840).

4 To the effect that a tribe may assume collective responelbmty for debts incurred by
individual members, and that the President, at the request of the tribe, may turn annuity
funds over to the creditor, see: Contracts of the Potawatomle Indians, 6 Op. A. G, 49

(1858) ; Contracts of Indians, 8 Op. A. G. 462 (1854).

93. Tribal Right To Receive Funds

The right of an Indian tribe to receive funds or other personal
property from the United States or from third parties depends, of
course, upon the language of the treaty, statute, or agreement, in which
such promise of payment appears. In this section we shall attempt to
determine the prmcxpal sources of tribal rights to income, and to
analyze the manner in which such payments are handled.

8. Sources of Tribal Income—The principal source of tribal in-
come, at least since the Revolution, has been the sale of tribal re-
sources—chiefly land, timber, minerals, and more recently, water
power.! Since sale of such resources was, for more than a century,
largely restricted to the United States, most of the tribal income re-
ceived prior to 1891, when the first general leasing law was enacted,
was paid to the tribe by the United States. Failure to appreciate the
})asis of such payments is said to have helped to create a popular mis-
impression that all payments made by the United States to Indians
were matters of charity. An illustration of this sentiment is said to be
found in section 8 of the act of June 22, 1874, which provides that
able-bodied male Indians receiving supphes pursuant to appropria-
tion acts should perform useful labor “for the benefit of themselves or
of the tribe, at a reasonable rate, to be fixed by the agent in charge,
and to an amount equal in value to the supplies to be delivered.” A
more rational view is that Congress thereby was seeking to foster in-

1The license litigated 1o Federal Power Commigsion v. Oregon, 349 U. 8, 485 (1958)
involved a power site partially on the Warm Springs Indlan Reservation which will pro:
vide revenues for those Indians. The question of power revenues also has been a focal
polnt in the controversy over condemning Indian lands for the construction of Yellowtall
?25111195 7See Memo. Sol. M. 85093, March 28, 1949, partially overruled by M. 86395, March

218 Stat. 148, 176 ; reenacted as permanent legislation in sec. 3 of
1875, 18 Stat. 420, 449, 250 8. C. 18}() 31 of the act of Maxch 8,
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dustry, rather.than permit. indolence on the part of the Indians and
thus perform its ‘duty in advancing them.in the arts and crafts of
ivilization.. . = - - Do

" In numerous treaties, agreements, and statutes, the United States
has agreed to pay money to an Indian tribe, in consideration of land
cessions or other disposition of Indian property.? Where the tribal
organization permitted, provision was frequently made that payment
should go directly to the treasurer of the tribe; in other cases payments
were to be made to chiefs, or to heads of families, or per capita to all
adultsyin some cases payment was to be made in goods or services.*

. Many of 'the early treatiés provided for payments to be made in
goods. P

* Ordinarily payments promised in a treaty and paid in annual in-
stallments called annuities® were due to the tribe, and like obliga-
tions of one nation to another, were deemed satisfied when the tribal
authorities had received the funds'in question.® For the United States

IR '

- SAYE 4 of ’treaty of November 7, 1825, with Shawnee Tribe, 7 Stat 284, 288 ; art. 4 of
treaty of :October 27, 1882, with Potowatomles, 7 Stat. 899, 401; art. 8 of treaty of
September 10, 1853, with Rogue River Tribe, 10 Stat. 1018, 1019, ‘art. 3 of treaty of
May 12, 1854, with Menomonee Tribe, 10 Stat. 1064, 1065 ; art 6 of treaty of May 80, 1854,
with Kaskaskia and Peoria.and Plankeshaw and Wea Tribes, 10 Stat. }082, 10833 art. 3 of
treaty of June 5, 1854, with Miami Tribe, 10 Stat. 1093, 1084 ; art. 4 of treaty of Septem
ber 80, 1854, with Chippewa Indians of Lake Superior and the Mississippi, 10 Stat. 1109,
1110 arts. 8'and 4 of treaty of September 8, 1839, with Stockbridge and Munsee Tribes,
11’ Stat, 577, 578; art. T of treaty of August 7, 1856, with Creek and Seminole Tribes,
11 -8tat. 699, 702 ; art. 8 of treaty of March 10, 1865, with Ponca Tribe, 14 8tat. 875, 678,
art, 46 of treaty of April 28, 1866, with Choctaws ‘and Chickasaws, 14 Stat. 769, T80,
art. 11 of treaty of October 1, 1859, with Sacs and Foxes of the Mississippt, 156 Stat. 467,
470 ; treaty of February 28, 1867, with 8 mixed S s and Shawnees, Quapaws,
Confederated Peorias, Kaskasklas, Weas, and Plankeshaws, Miamies, Ottawas of Blanchard's
Fork and Roche de Boeuf, and certain Wyandottes, 15 Stat. 513, act of April 15, 1874,
18. 8tat. 20 (Seminoles) ; act of February 19, 1875, 18 Stat 380, 331 (Seneca Nation)

act-of March 8, 1878, 18 Stat. 402, 418 (Choctaws) , act of February 28, 1877, 19 Stat
285 (Cherokees) ; act of June 16, 1880, 21 Stat. 238, 248 (Cherokee Nation) , act of July
41,1884, 28'Stut. 194, 212 (Creek Nation) ; act of March 1, 1888, 25 Stat 757, 768 (Muscogee
or'CreekiNation) ; act of August 19, 1890, 26 Stat. 329 (Omaha Tribe) ; act of February
18; 1891, 26 Stat. 749, 752 (Sac and Fox and Iowa) ; joint resolution of March 31, 1894,
28 Stat. 879,680 . (Cherokee Natlon) ; act of February 7, 1808, 82 Stat. 803 (Colville
Indan Reservation) , act of August 26, 1922, 42 Stat. 832 (Agua Callente Band).

+0n the scope of obligations thereby assumed by the Untited States, see United States
Oviaha Tride of Indians, 253 U. 8. 275, 281 (1920), and cf United States v. Semnole
Notéon, 299 U. 8. 417 (1837).

5 Although it has long been the custom to make new appropriations each year, Congress
hag made appropriations to Indlan tribes payable over extended periods. Act of April 21,
1806, 2 Stat 407, act of March 3, 1819, 3 Stat 517 (‘“‘annually, for ever”), act of Janu
ary 9, 1887, § Stat. 185; act of March 8, 1811, 2 Stat 660 (“five hundred dollars * .
to be paid annually to the sald nations , which annuities sball be permanent’).

¢ This was 80 self-evident that most of the early treaties did not mention the fact 4
few treatles, however, did make explicit the understanding that distribution of payments
made to the tribe was to be In the hands of the tribal authorities * Treaty of Septeinber 3,
1886, with the Menomonie Natlon of Indians, 7 Stat 508, treaty of February 22, 1855,
with the Misaissippl Bands of Chippewa Indians, 10 Stat. 1165 Other treaties emphasized
this understanding, without making it explicit, by providing that the United States resert¢
the right to apportion annuities among the different bands or tribes with which a single
treaty was made, but reserving no similar right to apportion funds within a band or tribe
Treaty of July 27, 1858, with the Comanche, Ktowa, and Apache Tribes or Nations of

Footnote continued on p. 727.
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to have presumed to satisfy its obligation by direct payment to the
individual members of the tribe would have been a departure from.
the canons of international law to which the Federal Government
was trying to assimilate its relationship with the Indian tribes. Fur:
thermore, payments to tribal authorities saved the Federal Govern-
ment from the necessity of making difficult adjudications that might
lead to dissatisfaction. But such payments of trust funds to a gen-
eral council where a treaty provided them for the benefit of individual
Indians, did not necessarily discharge the obligation of the United
States if it had knowledge of fraudulent or corrupt practices of the
council in distributing the funds” Payments to tribal authorities
thus sometimes led to worse dissatisfactions on the part of individual
members of the tribes who considered themselves discriminated against.
This accounts for the practice of reserving to the United States, by
treaty provision, the right to distribute to the members of the tribe
the moneys or goods owing to the tribe.® Occasionally the treaty
provided that this distribution was to be made on the basis of an

Indians, 10 Stat 1013, treaty of September 80, 1854, with the Chippewa Indiaus of
Lake Superfor and the Mississippi, 10 Stat. 1109. In this connection, see Chitto v.
United States, 138 F Supp. 253 (1856), where in the Court of Claims has overruled the
Indlan Claims Commission and hes allowed the Choctaw Natlon to Intervene where it
appeared that the United States intended to offset an award to the Chitto group of
Mississippl Choctaws against funds held for the Choctaw Nation. Proffered evidence
newly discovered indicated that the Choctaw Natlon had paid these clalmants.

7 8ee Seminole Nation v. United States, 8168 U. 8. 286 (1942), and the Seminole Treaty
of March 21,1866, 14 Stat. 759. For a recent law establishing individual credits see
the act of March 20, 1948, 62 Stat 92, 26 U. 8 C. 544, applicable to the Klamath tribes.

8 At first these treaties provided simply that the United States might “dlvide the satd
anpuity amongst the individuals of the said tribe,” treaty of December 30, 1805, with the
Plankeshaw, 7 Stat. 100. In the treaty of January 8, 1821, with the Choctaw, 7 Stat.
210, per capita distribution 18 promised in order to remove “any discontent which may
have arisen in the Choctaw Natfon, in consequence of six thousand dollars of their annulty
having been appropriated annually, for sixteen years, by some of the chiefs, for the sup-
port of their achools.” Other treaties promising equal distribution are. Treaty of October
4, 1842, with the Chippewa Indians of the Mississippl and Lake Superfor, 7 Stat. 591 ; treaty
of January 4, 1845, with the Creek and Seminole Tribes of Indians, ® Stat. 821 , treaty
of March 17, 1842, with the Wyandott Nation of Indians, 11 Stat. 581 Later treaties
generally reserved a more comprehensive right In the President of the United States to
determine how moneys due to the Indian tribe should be pald to the members of the tribe
or expended for their use and benefit Treaty of March 16, 1854, with the Omaha Tribe
of Indians, 10 Stat. 1043, treaty of May 6, 1854, with the Delaware Tribe of Indians,
10 Stat. 1048; treaty of June 5, 1854, with the Miami Tribe of Indians, 10 Stat. 1083 ;
treaty of October 17, 1855, with the Blackfoot and other tribes of Indians, 11 Stat 657 ,
treaty of January 22, 1855, with the Dwamish and other tribes of Indians in Territory
of Washington, 12 Stat 927, treaty of January 26, 1855, with the 8’Klallams, 12 Stat.
833, treaty of January 31, 1865, with the Makah Tribe of Indlans, 12 Stat. 939, treaty
of June 25, 1855, with the Confederated tribes of Indians In Middle Oregon, 12 Stat. 963 ;
treaty of July 1, 1855, with Qui-nal-elt and Quil-leh-ute Indians, 12 Stat. 971, treaty of
February 18, 1861, with the Confederated tribes of Arapahoe and Cheyenne Indians, 12
Stat. 1163, treaty of March 8, 1865, with the Omaha Tribe of Indlans, 14 Stat. €67,
treaty of September 29, 18656, with the Great and Little Osage Indians, 14 Stat. 687,
treaty of March 2, 1868, with the Ute Indians, 15 Stat. 619
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agreement 1 ‘between the tribal authorities and the agents of the Fed-
eral Government.® "

{ Generally such per capita payments comprised only a portion of the
funds due to the tribe, the remainder of such funds being invested or
expended in other ways.® Occasionally an Indian treaty provided
for complete per capita distribution of tribal funds.* Since 1871, and
partxcularl,y during the years following the General Allotment Act,
when per capita distribution of property was looked upon as an effec-
tive means of terminating tribal organization, numerous statutes pro-
v1ded for per capita payment of tnbal funds.2

%mnmdmsds. AarEndian: tribes for land or other
pmpeztyhns generally-takeén the form"of statutory provmxons requir-
mgrthateertamsnms be placed“to the credit of” a given tribe Fre-

*'80e {6r example: Treaty of September 29, 1887, with the Sloux Natlon of Indians, 7
Stat. 638 ; treaty of October 18, 1848, with the Menomonee Tribe of Indians, 9 Stat, 952,
treaty of May 10, 1854, with the Shawnees, 10 Stat. 1058 ; treaty of June 19, 18568, with
the Mendawakanton and Wahpakoota Bands of the Sioux Tribe of Indlans, 12 Stat. 1081,
treaty of June 19, 1888, with the Bisseeton and Wahpaton Bands of Sioux Tribe of
Indians, 12 Stat. 1037.

 Treaty of January 14, 1887, with Saganaw Chippewas, 7 Stat. 528 ; treaty of October
21, 1837, with Bacs and Foxes, 7 Stat. 540 ; treaty of October 19, 1888, with Joways, 7
Stat. $568; treaty of August 5, 1851, with Bands of Dakotas, 10 Stat, 854; treaty of
March 18, 1854, with Ottoes and Missourias, 10 Stat. 1038 ; treaty of May 10, 1854, with
Bands of Shawnees, 10 Stat. 1058 ; treaty of April 19, 1858, with Yancton Bioux, 11
Stat, 743.

« 2 Treaty of Janunary 81, 1856, with Wyandott Tribe, 10 8tat. 1159.

B Act of March 8, 1881, Bec. §, 21 Stat. 414, 488434 ; act of May 15, 1888, gec. 1, 20
ftat. 150 (Omahas) ; act of July 4, 1888, 23 Btat. 240 (Winnebago Reservation) ; act of
October 19, 1888, 25 Stat. 608 (Cherokee) ; act of June 8, 1900, sec. 1, 81 Stat. 872, 673
(Port Hall Reservation) ; act of March 1, 1901, 81 Stat. 848, 859 (Cherokee) ; act of
March 1, 1801, 81 Stat. 861, 870 (Creek) ; act of June 30, 1002, 82 8tat. 500, 503 (Creek) ,
act of March 8, 1009, 85 Stat. 751 (Quapaw) ; act of June 25, 1910, sec. 21, 36 Stat. 855,
861 (Bisseton and Wahpeton) ; joint resolution of August 22, 1911, 87 Stat. 44; act of
April 18, 1012, 87 Stat. 88 (Osage Tribe) ; act of May 11, 1912, sec. 8, 37 Stat. 111 (Omahu
Tribe) ; act of June 4, 1920, sec. 11, 41 Stat. 751, 765 (Crow) ; act of March 38, 1821, 41
Stat, 1249 (Osage) ; act of June 4, 1924, 48 Btat. 876 (Rastern Band of Cherokees).

BAct of December 15, 1874, 18 Stat. 201, 202 (Hastern Band of Shoshones) ; act of
April 10, 1876, sec. 8, 19 Stat. 28, 20 (Pawnee Tribe) ; act of April 26, 1876, sec. 2, 19
Stat.; 87 '(Menominee Indians) ; act of Angust 15, 1878, sec. 4, 19 Stat. 208 (Otoe and
Missouria-and Sac and Fox of the Missouri Tribes) ; act of June 28, 1879, 21 Stat. 40, 41
(Osage Indians) ; act of March 8, 1881, sec. 4, 21 Stat. 380, 881 (Otoe and Missourla
Tribes); act of. March 8, 1885, sec. 8, 23 Btat. 840, 348 (Cayuse, Walla-Walla, and
Umatilia Indians) ; act of March 8, 1885, sec. 4, 28 Stat. 861, 852 (Sac and Fox and Iowa
InMens) ; act of September 1, 1888, sec. 6, 28 Stat. 452, 485 (Shoshone and Bannack
Tribes) ; act of January 14, 1889, sec. 7, 25 Stat. 642, 646 (Chippewas) ; act of June 12,
1890, sec. 3, 26 Stat, 146, 147 (Menomonees) ; act of October 1, 1880, sec. 4, 26 Stat
658, 659 (Round Valley Indlan Reservation) ; act of March 8, 1801, 81 Stat, 1458 (Chippews
Indians) ; act of June 18, 1902, 82 Stat. 884 (Ute Indian Reservation) ; act of August 17,
1911, 87 Btat. 21 (Rosebud Indlan Reservation) ; act of July 1, 1912, 37 Stat. 186 (Uma-
tflla Indilan Reservation) ; act of July 10, 1912, 87 Stat. 192 (Flathead Indians) ; act of
February 14, 1918, sec. 8, 87 Stat. 675, 677 (Standing Rock Indian Reservation), act of
August 22, 1914, gec. 1, 88 Stat. 704 (Quinalelt Reservation); act of March 2, 1917,
gec. 2, 30 Stat. 994, 995 (Fort Peck Indians) ; act of March 8, 1919, 40 Stat. 1320, 1321
(Bosebud -Indians) ; act of December 11, 1918, sec. 2, 41 Stat. 365, 366 (Fort Peck In
dians) ; act of May 81, 1824, sec 1, 43 Stat. 247 (Quinatelt Reservation) ; act of February
28, 19285, 43 Stat. 1052 (Chippewa Indians) ; act of August 25, 1987, sec. 8, 50 Stat. 811

(Agua Caliente or Palm Springs Band).
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quently specific pronsmmls made covering the interest to be paid upon..
the. fund: and. covering.also. the purposes for which and the manner
in which the fund may be expended.’4.. Where a tribe has several+:
different funds to' its credit ‘the’statute, if clearly drafted, specifiea-
the particular fund to.which the.sum: in question is to be added.

Some statutes merely provide that funds shall be deposited.in the.-
United States Treasury and be subject to appropriations by the. Con-
gress for a designated group or.tribe.of Indians.

Since 1847 the President has been empowered, in his discretion, to
pay over moneys due to Indian tribes to the members thereof, per
capita, instead of to the officers or agents of the tribe.®* Questions of
mterpretation, however, continued to arise even after the 1847 statute.

‘Where the manner of payment is in issue it has been said that a
requirement of execution of a receipt or release by the tribe indicates
that payment to tribal officers rather than heads of families is
itended.’”

Again, it hasbeen said:

Ordinarily a debt due to a nation, by a treaty, ought to be paid to the con-
stituted authorities of the nation ; but where the treaty and the law appropriating
the money both direct the payment to all the individuals of the nation per capsia,
the treaty and the statute must prevail.’®

'This was said more than 100 years ago, long before Indians generally
had become citizens of the United States. International aspects of
this problem no longer exist.

The statutes dealing with payments due from the United States to
Indian tribes represented, until the end of the 19th century, the chief

14 See Menominee Tribe of Indians v. United States, 67 ¥. Supp 972 (1946) applying
26 Stat. 1468. Sece also Menominee Tribe of Indians v. United States, 59 P. Supp. 187
(1945) and 25 U 8. C. 161a.

% Act of June 7, 1924, sec. 1, 43 Btat. 596 (Pyramid Lake Indian Reservation).

36 Act of March B8, 1847, sec. 8, 9 Stat. 208, amending act of June 80, 1884, sec. 11, 4
Stat. 785, 737. The 1847 provislon was subsequently embodied, with other material, in
R. 8. sec. 2086 and 26 U. 8. C. 111.

17 “The direction that the money shall be paid to the Creek nation i1s not decisive, because
payment to the heads of familles is a mode of making payment to the nation. But the
condition that a release of all clalm for the whole sum shall first be executed by the Creek
nation, 18 not equivocal, because such a release could not be executed by the heads of
fanulies or by individuals. And when the act directs that the payment sball be made
to the Creek nation, and that the release sphall be executed by the Creek nation, the
inference would seem to be very strong against a distribution per capita But when the
act goes one step further, and requires that the persons to whom the money shall be paid
shall make satisfactory proof that they have full power and authority to receive and
receipt for the same, the Inference becomes irresistible against a distribution and payment
to heads of familles, which would be entirely irreconcilable with this provision” (pp.
48-49). Payment of Certaln Moneys to the Creeks, 5 Op. A. G. 46, 48-49 (1848)., The
later portion of this opinion, apparently inconsistent with the above quotation, was
Teviged In 5 Op. A G. 98 (1849), Cf. Payment of Certaln Moneys to the Cherokees,
3 0p. A, G. 320 (1851).

1 Payment of Certain Moneys to the Cherokees, § Op. A, G. 320 (1851). Accord: Miami
Indians, 8 Op. A. G. 440 (1864) (treaty provision, ambiguous, superseded by statute)
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goibos’ of ‘tiibal ‘iicome,  supplemented only--sporadically ‘by-special
‘statutes or treaties authorizing the Jeasing or sale of tribal lands to
‘other Indian tribes ® ortonon-Indians. . =~ - . - -

i A further source of income of considerable importance during re-
cent decades is constituted. by judgment-awards-in suits against the
‘United States. ~ :

-:+. Inrecent years, various jurisdictional acts have at times provided
. that no part of the judgment that may be awarded pursuant to the
‘sict shiall be paid out in per capita’payments to the Indians concerned.»
“»: 'This proviso represented & tendency to-devote recoveries from judg-
“ments in elaim cases to the rebuilding of the tribal estate rather than
‘to temporary payments-which were easily dissipated.

; An important source of income-due to Indian tribes from non-
.governmental sources developed with the building of railroads across
‘Indian reservations, * . - :

" Most of the statutes which grant rights-of-way to railroads or other
transportation or communication companies provide for payment of
compensation to the Indian tribe. A majority of the statutes relating
to-railroads contain the phrase “that the said railway company shall
_pay to the Secretary of the Interior, for the benefit'of the particular
nations or tribes through whose lands said line may be located,” a
specified sum,” which was frequently fixed at $50 per mile of road.
In & few instances similar language referring to a definite tribe is
used instead of the more general language above noted.? A few
‘statutes provide that the railway company shall pay the required
‘sum “to the Secretary of the Interior, for the benefit of the particular
nations or tribes or individuals through whose lands said line may be

\

" nection with intertribal land transference. Bee, for.example, act of June 5, 1872, 17
: (payment by K,ansas Tribe to Osage Tribe).
for. example, act of March 3, 1981, 46 Stat. 1487 (Pillager bands of Chippews-

 fndtans). . _
i/ .:Act of July 4, 1884, 28 Stat. 69, 71; act of July 4, 1884, 23 Stat. 73, 74; act of
JFebruary 18,1888, 25 Stat. 85, 87; act of May 14, 1888, 26 Stat. 140, 142; act of May 30,

1888, 25 Stat. 162, 163 ; act of June 26, 1888, 20 Stat. 205, 207 ; act of June 21, 1800, 26

-Stat. 170, 171; act of Jyne 80, 1890, 26 Stat. 184, 186-186; act of September 26, 1890.

.26 Stat. 485, 487; act of February 24, 1891, 26 Stat. 783, 785; act of March 3, 1891, 26
Stat. 844,846 ; act of February 27, 1893, 27 Stat. 487, 489; act of February 27, 1893, 27

.Stat. 402, 488 ; act of March 1, 1883, 27 Stat. 524, 525-526 ; act of December 21, 1893, 28

Btat. 22, 24 ; act of August 4, 1894, 28 Stat. 229, 231; act of April 6, 1896, 29 Stat. h7,
.89 ; act of January 20, 1897, 290 Stat. 502, 504 ; act of March 23, 1898, 30 Stat. 341, 342
+ The provision in question is found in sec. 5 of each of the foregoing statutes.

.. ™ Act of January 16, 1889, sec. 5, 25 Stat. 647, 649 (White Earth Band of Chippewas) :

“act of Pebruary 28, 1889, sec. 5, 25 Stat. 684, 685 (Yankton Indlan Reservation); act of
~March 2, 1898, sec. §, 20 Stat. 40, 41 (Choctaw).

5 R : : . . .
Various. early statutes provided for payment by obe Indlan tribe to another in con-
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located.” 2* A few such statutes provide simply for payment directly
to the tribe concerned. Other statutes provide for payment without
specifying the manner of such payment.* The United States did not,
however; necessarily become the insurer of collection of the amounts
stipulated to be paid by the railroads. Indeed, in its duty as guardian,
the United States is not obliged to enforce an unconscionable bargain
for the benefit of the Indians.® :

In 1899 the matter of railroad rights-of-way, hitherto dealt with
in piecemeal legislation, was covered by a general statute® which
provided: ‘ '

That where a railroad is constructed under the provisions of this Act through
the Indian Tgrritory there shall be:paid by the railroad company to the Sec-
retary of the Interior, for the benefit of the particular nation or tribe through
whose lands the road may be located, such an annual charge as may be pre-
seribed by the Secretary of the Interior, not less than fifteen dollars for each
mile of road, the same to be paid so long as said land shall be owned and occupied
by such nation or tribe, which payment shall be in addition to the compensation
otherwise required herein. ) ‘

The various general statutes authorizing the leasing of Indian
lands, and other forms of disposition of Indian tribal property which
have been analyzed earlier, generally have provided that the proceeds
from such transactions shall be deposited to the credit of the tribe
concerned.®

The following table shows.various general statutes directing. that.
specified. forms. of tribal income:be-deposited to the credit of the:tribe..

B Act of March 18, 1896, sec. §, 29 Stat. 69, T1; act of March 30, 18886, sec. 5, 290 Stat.
80, 82; act of February 28, 1899, sec. 4, 30 Stat. 912, 913. .

» Act of April 25, 1896, 29 Stat, 109 (“deposit with the treasury of the tribe to which
the lands belong'').

% Act of April 24, 1888, sec. 4, 25 Stat. 90, 91; act of July 26, 1888, sec. 3, 26 Stat. 360,
861 (Puyallup) ; act of March 2, 1889, sec. 2, 25 Stat. 1010 (Leech Lake and White Barth
Indian Reservations) ; act of February 20, 1893, 27 Stat. 468 (Puyallup) ; act of July 18,
1894, sec. 2, 28 Stat. 112 (White Earth, Leech Lake, Chippewa, and Fond du Lac Reserva- -
tions) ; act of August 23, 1894, sec. 2, 28 Stat. 489 (Leech Lake, Chippewa, and Winne-
bagoshish Reservations) ; act of March 28, 1896, 29 Stat. 77.

@ ¢, Peck Indians of Ft. Peck Reservation v. United States, 132 F. Supp. 222 (1988),
sustalning deferment of principal and- interest on Indian lands purchased by non-Indlans,
where default followed dry years and permitting reappraisal of the value of certain lands.

%1 Act of March 2, 1899, 30 Stat. 890, 892, sec. §.

® Speclal acts applying to particular tribes make slmilar provisions for depositing
proceeds of leases, etc.,, in the United States Treasury to the credit of the designated
tribe. Act of April 15, 1912, 37 Stat. 85 (homesteaders’ payments on Couer d’Alene Reser-
vation) ; act of August 9, 1916, 39 Stat. 445 (sale of Kiowa townsite reserve) ; act of May
23, 1908, 35 Stat. 268 (sale of Chippewa timber) ; act of May 29, 1908, 35 Stat. 458 (sale
of 8pokane surplus lands). Cf. act of February 18, 1909, 35 Stat. 636 (Kiowa, Comanche,
and Apache) ; act of June 17, 1910, 36 Stat. 533 (Cheyenne-Arapahoe).
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Rights-of-way........, Mar. 3, 1899, | 30 Btat. 991....| “Payment to the Secretary of the In.
it Fonc A £ ‘aee."a, 8 terior for the benefit of the tribe or
nation.”
L. 28, 1902.

‘ ,

2 8 Mar. 1, | 31 Stat. 1083_..] “Pay to the SBecretary of the Interlor,
A Bml.x:ytor wle- '3 880, g' 1% for the use and benefit of the Indians,
Mar. 11, 1004, | 58 Stat. 05, 30 | “Bay. to-tho Socorary of the Loterior,

2 ~0f+ ar. 11, 1 . 85, ! - or,
B R e oY 1T | Meraended | - stat. ora. for the use and benefit of the Indians,

(TS 5 S X , Mar.2,1917,] - , . such annual tax as he may designate **
o . forey N
- . .| 35 8tat. 781.....| “Deposited in the Treasury of ths
3.3, ¢ Acquisttion - of lands | Mar.3, 1908 United States to the credit of the
and tribe or tribes.”
voirs.
......... Stat, 857....| “Shall be used for the benefit of the
25407‘ Ss}edumhr J’g:g.a{, 1910, | 38 vsed I Demaft of the

manner a8 he [Secretary of the In-
tarior] may direct **
¢ ted in the Treasury of the
United States to the credit of the
1000 | Mininglesse of agency | A | 44 5tat. 300....| “Dovesiteq. . ho Toeasary of th
A .| 44 . 300..... of the
2 Mmaarves. o : Ape. 17, 1926 - United Btates to the credit of the
Indians for whose benefit the lands
i are regerved subject to appropriation
by Cangas or edu work
among the Indians or in Payh:ie:x-
i Stat. 1015, | * o tot.hemndgt chtlb:

£ ale of burnt timber | Mar. 4, 1013, | 37 Stat. such tri
16:018 Bon “Public Do- | amende amended or otherwise mdlteg or distributed
am R AR AR ——

'eb. 27, 1017, . , |

Soo s’ 17 | Bogp United States to the credit of the
same fund under the same condi-
uunsandumltatlonsusmormaylbe

35.190 SAIew'o! agonoy tracts, | Apr. 13, 1924..; 48 8tat. 93.....
[}

3085 | Agricultural entries
! on surplus  ooal
landa,

arising
088l o‘l) other surplus lands in such
Wi Hoense | ¥ 0, 1920, | 41 Stat. 1063, | “Shall bereselarmlgx; 't'he credit of the
0 ater power une 1 . p!
16810 | N atalh. s0.17. | 1072, '

L 1 Indians of such reservation *’

Jn~addition=to-thexforegoing. specific provisions, there.are other

. carvently-effective statutes. relating to.the leasing of Indian lands

which.do.-not-specify-the .manner+in which the receipts are to be
29

" The set of March 3, 1883, as amended,® provided:

All miscellaneous revenues derived from Indian reservations, agencles, and
echools, except those of the Five Civilized Tribes, and not the result of the labor
of any member of such tribe, which are not required by existing law to be other-
wise disposed of, shall be covered into the Treasury of the United States under
the caption “Indian moneys, proceeds of labor”, and are hereby made available
for expenditure, in the discretion of the Secretary of the Interior, for the benefit
of the Indian tribes, agencles, and schools on whose behalf they are collected,

*  subject, bowever, to the limitations as to tribal funds imposed by section 27 of the

Act of May 18, 1916 (Thirty-ninth Statutes at Large, page 169).
ERRS - L

# Akt ot Fébruary 28, 1801, see. 8, 26 Btat. 798, 25 U. 8. C. 307 (grazing leases) ; act
of August 15, 1894, sec. 1, 28 Stat. 305, 25 U. 8. C. 402 (farming leases) ; act of July 3,
1986, 44 Stat. 894, 25 U. 8. C. 402a (lease of irrigable land) ; act of May 11, 1838, 52 Stat
847, 25 U. 8. C. 806a (mining leases). Act of August 9, 1956, 69 Stat. 589, 25 U. 8. c
415 (public, religious, educational, recreational, residential, business, and other purposes).

® §ec. 1, 22 Stat. 590, as amended by act of March 2, 1887, 24 Stat. 463; act of May
17, 1026, sec. 1, 44 Stat. 560 ; act of May 29, 1928, sec. 1, 45 Stat. 986, 801, 25 U. 8 C A
158,
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That this act did not limit the power of an Indian tribe to receive
payments based on use of tribal land was the view taken by the De-
partment of the Inferior in holding that tribes organized under section
16 of the act of June 18, 1934, but not incorporated under section 17,
might deposit such receipts in their own treasury. This conclusion
was concurred in by the Comptroller General. The position of the
Interior Department and of the Comptroller General was set forth in
an opinion of the Comptroller General dated June 30, 1937, from
which the following excerpts are taken:

‘¢ ® ¢ the act of May 27, 1926 (44 Stat. 560), amending the act of March 8,
1883 (22 8tat. 590), governs the use of revenues received by officials or employees
of the Interior Department, and has no application to such payments as may law-
fully be made to tribal officers under the provisions of the act of June 18, 1934,
and constitutions adopted thereunder and approved by the Secretary of the
Interior. The legislative history of the act of 1883 and the act of 1926 shows that
these statutes were designed to control and regularize departmental receipts and
accounts. They were not intended to regulate or to prohibit payments made
directly to tribal officers.™ * * * .

“The question of whether an organized tribe may enter into negotiations and’
agreements respecting the use of tribal 1and and requiring payment to a regularly”
bonded tribal officer, by virtue of such agreements, is primarily an administrative
question to be determined by the Secretary of the Interior in consideration of such

factora as the experience of the Indian tribe in handling funds, the amount of the -

funds involved, the extent of the activity undertaken by tribal officers or other
1gembers of the tribe in developing sources of tribal revenue, and similar factors,

“Under Article IX, sectlon 3 of the Constitution of the Gila River Pima-
Maricopa Indian Community, those comnmunity lands which are not assigned to
particular individuals for their private beneflt or to groups of individuals operat-
g as districts may be used by the community or may be leased by the council to
members of the community, rentals to accrue to the community treasury to be
used for the support of the helpless or other public purposes. This provision
supersedes prior administrative regulations requiring all leases to be approved by
the superintendent of the agency and further requiring that all payments made on
the leases should he deposited in the United States Treasury. Under the present
constitutional provisions the receipts in question are not revenues or receipts of
the United States, the agreements from which they arise are not agreements ap-
proved by the superintendent and consequently such receipts are not affected by
the act of May 17, 1926, or regulations issued thereunder, with respect to the
accounting and deposit of tribal trust funds.”

L J L] L ] » ] L] [ 3

CASE NO., 8

“Article VIII, section 8 of the Constitution of the Cheyenne River Sioux Tribe,
above referred to, provides “I'ribal lands may be leased by the tribal council, with
the approval of the Secretary of the Interior, for such periods of time as are
permitted by law.” Nothing is said in this section or in any other section of the

& A-865699
2 Material in quotations is quoted by the Comptroller General from the Interior Depart-
ment letter of submission.
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constitntion ‘48 to- whether rentals paid ‘under such leases- shall be paid to’ the
disbursing agenbhf ithe reservation for deposit in the United States Treasury:or to
the bonded trepsurer of the tribe for. deposit in the tribal treasury. Presumably
this ls ett, like the other, terms of the lease, to the disctetion of the Tribal Council
and ‘the Secretary of the Interlor "

." e . . . . . .

» #' s 'The'additional powers granted in the new act do not expressly mention
‘the control by the tribe of their own finances, and there is, therefore,. some
doubt v&het.her such authorization was intended. However, having in view the
broad purposes of the act, as shown by its legislative history, to extend to
Indians: the fundamental rights of pol!tical liberty and local self—government
-and there having been shown the fact that some of the power so granted by the
new act 'wounld reguire the use of tribal funds for their accomplishment—being
‘necessary incidents of such powers—and-the furtheér fact that the act of June 25,
1986, 45 ‘Stat. 1928, provides that section-20- of the Permanent Appropriation
Repeal Act,'48 Stat. 1233, shall not apply to funds held in:trust for individual
Indians; associations of individual Indians, or for Indian corporations chartered
‘under the act of June 18, 1984, this office would not be required tg object to the
procedires suggested in your memorandum for the handling of. tribal funds of
Indian trlbes organized pnrsuant to the said act of June 18, 1934.

Followmg this ruling by the Comptroller General, the Solicitor for
the Department of the Interior held ** that the provisions,of, title 25,
United: States.Code, section 155, relating to- the deposit of miscel-
laneotis revenues of Indian tribes, aperate as limitations on the admin-
istrative power of Federal officials but do not prohibit the recelpt of
tribal funds by tribal officials in those situations where no provision
of Federal law, or departmental regulation, depnves the tribe of un-
controlled authonty over the funds.

Man Eadobry MM%QM&“AIthOth a good deal

‘of the"ioregomg dlscﬁsmon has dealt-inevitably with the manner as
."well ag the !
;note.

L2

source of payments made to an Indian tribe, it rémains to
va.nous geneml statutes which have regulated the manner of
making, such payments »Generally such: statutes: have been limited to

detailsof- payment not covered by the treaty or act under which the
_ pa,yment isdue.

15 C “But in’certain cases grave questions have arisen as to
the compatlblhty betwéen the statutes creating the debt and the

statutes determining the manner of its discharge.

For the most part, these early statutes were designed to guard
against fraud and unfairness in the distribution of funds and supplies
The act of June 30,1834,% contained two general prov1s1ons covering
the payment of Indla.n annuities: '

 Seo. 1L And. be “ further enaocted, That the payment of all annuitles or other

sums stipulated by treaty to be made to any Indian tribe, shall be made to the
chiefs of such tribe, or to such person as said tribe shall appoint; or if any tribe

= Memo. 8ol. I. D., February 25, 1948.
™ 4 Stat. 780,
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shall appropriate their annuities to the purpose of education, or to any other

-gpecific use, then to such person or persons ‘as-such tribe shall designate,

8E0. 12. And be it further enacted, That it shall be lawful for the President of
the United States, at the request of any Indian tribe to which any annuity shall
be payable in money, to cause the same to be.paid in goods, purchased as provided
in the next section of this act (p. 737 ).,

As subsequently amended,”_ these provisions are embodied in the
United States Code in the following form:

§111. Payment of annuitles and distribution of goods. The payment of sll
moneys and the distribution of all goods stipulated to be furnished to any Indians,
or tribe of Indians, shall be made in one of the following ways, as the President
or the Secretary of the Interior may direct:

First. To the chiefs of a tribe, for the tribe.

Second. In cases where the imperious interest of the tribe or the individuals
intended to be benefited, or any treaty stipulation, requires the intervention of an
agency, then to such person as the tribe shall appoint to receive such moneys or
goods; or if several persons be appointed, then upon the joint order or receipt
of such persons.

Third. To the heads of the families and to the.individuals entitled to partiei-
pate in the moneys or goods.

Fourth. By consent of the tribe, such moneys or goods may be applied di-
rectly, under such regulations, not inconsistent with treaty stipulations, as
may be prescribed by the Secretary of the Interior, to such purposes as will best
promote the happiness and prosperity of the members of the tribe, and will
encourage able-bodied Indians in the habits of industry and peace.

Various other early- statutes still unrepealed required civil and
military officers to certify to the actual delivery of goods owing to
Indians,*® authorized the President to require that payments and
deliveries be made by the various superintendents,®” permitted pay-
ment of annuities in coin,*® or goods (at the request of the tribe),
authorized Indians 18 years of age or over to receive annuities,'
required the Secretary of the Interior to designate disbursing officers
handling per capita payments,” éxtended these safeguards to the
payment of judgment moneys,** required the presence of the “original
package” when goods are distributed,* and required reports as to the
status of tribal fiscal affairs generally,* reimbursable accounts,*s and

-8 Act of March 3, 1847, seé. 3, O Stat. 203 ; act of August 30, 1852, sec. 3, 10 Stat. 41, 66;
act of July 18, 1870, secs. 2 and 3, 16 Stat. 335, 360,25 U. 8. C. 111.

3 Act of June 30, 1934, 4 Stat. 735, 737, R. 8. sec. 2088, 25 U. 8. C. 112.

# Act of March 3, 1857, gec. 1, 11 Stat. 169, R. 8. sec. 2089, 25 U. 8. C. 113,

® Act of March 3, 1865, sec. 3, 13 Stat. 541, 361, R. 8. sec. 2081, 25 U. 8. C. 114.

& Act of June 30, 1834, sec. 12, 4 Stat. 736, 737, R. 8. sec. 2082, 25 U. 8. C. 115.

® Act of March 1, 1899, sec. 8, 30 Stat. 924,947, 25 U.'S. C. 1186.

4t Act of June 10, 1896, sec. 1, 29 Stat. 321, 336, 26 U. 8. C. 117.

42 Act of March 3, 1911, sec. 28, 36 Stat. 1058, 1077,25 U. 8. C. 118.

4 Act of April 10, 1869, 16 Stat. 13, 39, R. 8. sec. 2090, 25 U. 8. C. 132,

“ Act of March 3, 1011, sec. 27, 38 Stat. 1058, 1077, 25 U, 8. C. 143; repealed by 68
Stat. 968.

4 Act of April 4, 1910, sec. 1, 36 Stat. 269, 270, aniended June 10, 1921, sec. 304, 42
Stat. 20, 24; 25 U. 8. C. 145.
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attendance records for the occasions when goods were distributed.*

The foregoing statutes are designed primarily to protect the In-
diang against lax or dishonest officialdom: A separate body of legis-
\atioh is djrected against immorality on the part of the Indians.

Section 8 of the act of March 3, 18477 as it appears today in title
25 of the United States Code, provides:

§ 180. Withhdldinx of moneys or goods on account of intoxicating liquors. No
annuities, or moneys, or goods shall be paid or distributed to Indians while
they are under the influence of any description of intoxicating liquor, nor while
there are good and sufficient reasons leading the officers or agents, whose duty
it -may be to make such payments or distribution, to believe that there is any
species of intoxicating liguor within convenient reach of the Indians, noxr until
the chiefs and headmen of the tribe shall have pledged themselves to use all
thelr influence and to make all proper exertions to prevent the introduction and
sale of such liquor in their country.

The act of March 2, 1867, still unrepealed, forbade the payment

of treaty funds to an Indian tribe which, since the Jast distribution
of funds, had engaged in hostilities against the United States, or
against its citizens. The act of April 10, 1869, also still unrepealed,
forbade delivery of goods pursusnt to treaty to chiefs who had
violated a treaty. .
. We have already noted that the act of June 22, 1874,% required
the beneficiaries of obligations from the United States to perform
useful labor in order to secure the sums or supplies owing them. At
various times provisions were made that tribes at war with the United
States should not receive annuities or appropriations. Thus, sec-
tion 2 of the Appropriation Act of March 3, 1875," provided:

That none of the appropriations herein made, or of any appropriations made
for the Indian service, shall be paid to any band of Indians or any portion of
any band while at war with the United States or with the white citizens of
any of the S'tates or Territories (p.448).

Section 1 of the same act, still carried in the United States Code
assection 129 of title 25, provides:

The Secretary of the Interlor 1s authorized to withhold, from any tribe of
Indians who may hold any captives other than Indians, any moneys due them
from the United States until sald captives sball be surrendered to the lawful
authorities of the United States.

« Act of February 14, 1878, 17 Stat. 437, 468, R. 8, sec, 2109, 25 U. 8. C. 148.

41 9 Stat. 208, B. 8. sec. 2087, 25 U. 8, C. 180.

® 14 Stat. 402, 510, R. 8. sec. 2100, 26 U, 8. C. 127,

® 16 Stat. 18, 89, B. 8. sec. 2101, 25 U. 8. C. 188.

» 18 Stat, 146 ; made permanent by act of March 3, 1875, sec. 8,18 Stat. 449; 26 U.8 C
187.
# 18 Stat. 420,

i
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Many of these laws while of historical interest now merely indicate
a need for repealing obsolete laws and recodifying those still im-
portant in Indian affairs.

A third type of statute governing Federal payments and distribu-
tions is concerned with the issue of tribal payments versus individual
payments. During the allotment period a persistent effort was made
to individualize annuities and funds, for somewhat the same reasons
that created the desire to individualize land.

The Appropriation Act of March 3, 1877,5% contained a direction
to each agent having supplies to distribute—

* * * to make out rolls of the Indians entitled to supplies at the agency,
with the names of the Indians and of the heads of families or lodges, with the
number in each family or lodge, and to give out supplies to the heads of
families, and not the heads of tribes or bands, and not to give out supplies
for a greater length of time than one week in advance: Provided, however,
That the Commissioner of Indian Affairs may, in his discretion, issne supplies
for a greater period than one week to such Indians as are peaceably located
upon thelr reservation and engaged in agriculture.

The purpose of this provision was apparently to curtail the tribal
control that chiefs might exercise through the distribution of food
and clothing and to transfer control to the Indian agents,

The act of March 2, 1907,% authorizes the Secretary of the Interior
to apportion “tribal or trust funds on deposit in the Treasury of
the United States” among the members of the tribe concerned.®

General segregation and distribution of tribal funds to members
appearing on “final rolls” made by the Secretary of the Interior was
authorized by section 28 of the act of May 25, 1918,°® and section 1
of the act of June 30, 1919.5° The repeal of the distribution features
of the latter statute by the act of June 24, 1938,% parallels the termina-
tion of the allotment policy.

Other miscellaneous statutes relating to the handling of funds due
from the United States to Indian tribes relate primarily to matters
af accounting procedure and the enforcement of appropriation
limitations.*®

0 See. 2, 19 Stat. 271, 208.

# 34 Stat. 1221, 25 U. 8. C. 119.

% Bec. 2 of this act provides for payments to helpless Indians, 35 Stat. 1221, amended
by act of May 18, 1916, 39 Stat. 128 ;25 U. 8. C. 121,

% 40 Stat. 561, 591, 28 U. 8. C. 162 (segregation of funds). To the effect that the
preparation of a “final roll" under congressional direction cannot, in the nature of the
case, prevent a later Congress from authorizing & new roll, see Op. 8ol. M, 27759, January
22,1988 (Creek).

% 41 Btat. 8,8, 25 U. 8. C. 163 (enrollment).

o7 52 Stat. 1087, 25 U. 8. C. 162, 162a.

®R. 8, sec. 2097, 26 U. 8. C. 122 (limitation on application of tribal funds); act of
May 18, 19186, sec. 27, 89 Stat. 123, 158, 25 U. 8. C. 123 (expenditure from tribal funds
without specific appropriations) ; act of April 18, 1926, 44 Stat. 242, 28 U. 8. C. 128a

Footnote continued on p. 738.
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chage insurance for protection of.tribal property) ; .act of May 9,

816,726/ 0. 8. 'C:"128b’ (tHibal fonds for travellng and’ other
expensp):;: act.ofi May; 24,1922, 42 Stat. §52,.675,126 0. 8.-.C. 124 (expenditures from
tribal ‘funds of Five Civilized .Tribes without specific appropriations);; act of June 80,
1919, sec. 17, '41 Stat. 3, 20, 25 U. 8. C. 125 (expenditure of moneys of tribes of Quapaw
Agelicy):+ B. 8:sec. 2082, 26 U. 'S, C. 181 ¢advances to- disbursing officers) ; act of March
1, 1907, .84 Stat. 1015, 1016, 25 U. 8. C. 134 (appropriations for supplies available
lmmedmtely) act’of March 8, 1875, 18 Stat. 420, 450, 23 U. 8. C. 135 (supplies distributed
80’ a8-to prevent deficlencles) ; act of July 1, 1888, sec. 7, 80 Stat. 571, 696, 25 U. 8. C. 188
(commutation of rations and other supp]les) act of March 1, 1907, 84 Stat. 1015, 1018,
25 U'S.'C.' 189 (appropriations for subslstence) : ‘act of March 1, 1907, 34 Stat. 1015,
1016, 25 U. 8, C. 140 (diversion of approprlaﬁona for employees and supplies) ; act of
January 12, 1927, sec. 1, 44 Stat. 934, 939, 25 U. 8. C. 148 (Supp.) (appropriations for
snpplles transfer to Indian Service: supply’ tnnd expendlture)

.n,‘.“ ‘*: -
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=Tribal power to expend funds is- controlled largely by statutory
la’w,'-agreements which vary in form and ‘detail, provisions in tribal
¢onstitutions and charters, or varying comblnatlons of these controls.
Statutes at times may establish specw.l funds and carry authorizations
for expendmg those funds for:epecified purposes. Specifications of
‘this nature-may be modified by subsequent legislation of Congress
grantmg more general authority.! Congress, on the other bhand, may
vest rlghts in indiyidual Indians by prescribing per cap}ta payments
from tribal funds to persons whose, names -appear on a specified roll;?
.or it may | vest rlghts in connection with legislation for the termination
of Federal .supervision.® Disbursements from trust fund for medical
eqmpment, supplies; construction of hospltal facilities, medical atten-
tion and construction of roads have ‘been held to be proper:* But
administrative experises covering items for agency buildings and
repairs, pay of superintendent or agents and transportation of sup-
plies may not be charged to tribal funds estabhshed by treaty.®

Smce the Umted States and the Indian tr1be have each an interest

the tnbe and the Federal Government So far as treaty funds are
concerned treaty provisions, many of which are still in force, em-
bodied a common agreement concerning the disposition of tribal
money. Following the treaty period, agreements with Indian tribes,
approved by act of Congress, served a similar purpose. In recent
years various new formulas have made their appearance embodying,
in one way or another, the agreement of the tribe and the United

- : i,
) See Memo Sol M. 86092 July 81, 1951, relatlng to the Red Lake Indian Sawmill Fund.
58 I. D. 680,
® See Memo. Sol. M. 86288, June 23, 1955 and sec, 3 of the Menominee Termination
of Federal Supervision Act of June 17, 1954, 68 Stat. 250.
90; Bloua Tﬂba of Indlans v. United Statee, 78 F. Supp. 798 (1948), cert. den. 337 U. 8.
% Rogue RWar Tribe v. Unuod States, 64 F. Bupp 889 (1948).
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States concerning expenditure of tribal funds. However, this does
not, necessarily preclude action on. ‘the part of the Federal Govemment
commuting perpetual annuities due under treaty stipulations.. This
can be done with or without the consent of the tribe and notwith-
standing the claim.that authorlty is lacking to cut off the rlghts of
future members of the tribe.?

Judgment moneys awarded to the Blackfeet Indians by the Court
of ‘Claims have been made “available for disposition by the tribal
council of said Indians, with the approval of the Secretary of the
Interior, in accordance with the constitution and bylaws of the Black-
feet. Tribe * * *”7 QOther statutes provided for the expenditure
of . tribal funds for objects designated or approved by the tribal
council concerned.® Perhaps the earliest of such provisions is found
in section 3 of the Appropriation Act of February 17, 1879,° provid-
ing for the diversion of various appropriations to alternative uses
“within the discretion of the President, and with the consent of said
tribes, expressed in the usual manner.” This provision was repeated
in subsequent approprlatlon acts *® and made permanent by the act of
March 1, 190712 -

There is an implied agreement between Federal and tribal authori-
ties in acts authorizing the Secretary of the Interior to appropriate
money for the expenses of tribal councils,'* tribal delegates,’® and
tribal attorneys.**

There are, of course, a great number of statutes authorizing the ex-
penditure of tribal funds without express reference to the wishes of
the tribe,’s and the problem of Federal power to expend tribal funds

¢ Pottawatomie Tribe of Indians v. United States, 111 F. Supp. 256 (1853). There is
authority in the Indian Claims Commission to examine agreements for the commutation
of perpetual annuitfes for fraud, duress, or perhaps even mistake. See also 64 Stat. 578
requiring a referendum vote of the Choctaws on commuting an annual payment of $10,520
for $350,866.67.

1 Joint resolution of June 20, 1936, 49 Stat. 1568 Accord: Act of March 2, 1889, 25
Stat. 1012 (Yankton).

8 Act of June 20, 1936, 49 Stat. 1543 (Crow) ; act of March 1, 1929, 45 Stat. 1489
(Klamath) ; act of May 81, 1933, sec. 1, 48 Stat. 108 (Pueblos) ’

@20 Stat. 295, 315.

0 See, for example, act of May 11, 1880 gec. §, 21 Stat. 114, 183.

1 34 Stat. 1015, 1016, 25 U. 8. C. 140,

12 Act’ of March 2 1929, 45 Stat. 1496 (Crow) ; act of June 1, 1938, 52 Stat. 605
(Klamath).

13 Act of March 3, 1881, 21 Stat. 435, 453 (Miamwi, Peorls, Wea, Kaskapkla, and Planke-
shaw) ; joint resolution of June 7, 1924, 43 Stat. 867  (Fort Peck).; joint resolution of Moy
10, 1926, 44 Stat. 498 (Fort Peck) ; act of June 14, 1926, 44 Stat. 741 (Klamath).

1 Act of April 11, 1928, 46 Stat. 423 (Chippewa of Minnesota) ; act of June 26, 1984,
48 Stat. 1216 (Nez Perce).

15 See, for example, act of March 8, 1873, 17 8tat. 627 (Nez Perce) ; act of June 27,
1902, 32 Stat. 400 (Chippewa of Minnesota) ; act of June 28, 1908, 34 Stat. 547 (Menomi-
nee) ; act of May 26, 1920, 41 Stat. 825 (Five Civilized Tribes).

Expenditure from tribal funds for a wide diversity of purposes considered beneficial to

Footnote continued on p. 740.
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without  Indian’¢onsént is ‘dealt with elsewhere: It may be noted,
however; that the omission of express reference to tribal consent in
appropriation provisions referring to tribal funds does not necessarily
imply the absence of such consent. In fact, many provisions for the
appropriation of tribal funds are sought at the request of the tribe
concerned, although no reference to this fact appears on the face of
théstatute.” .- ‘

- The pﬂsent state of the law with respect to the power of an Indian '

tiibe ‘to‘éxpend funds or dispose of other personal property held by
the United States in trust for'the tribe is that any such expenditure
must be'authorized by act of Congress.® The situation is analogous
to'that of a private trust, where the trustee must consent to expendi-
turés by the beneficiary out of the trust fund. In the case of the trust
funds of an Indian tribe, the power to determine the propriety of
expenditures is vested in Congress and only in a very few cases has
ingress’delegated its power of decision to administrattve authori-
tegdri'w - 0wt : v o
' Fhi» history of Indian appropriation legislation shows a continuous
struggle between two principles: on the one hand, it is insisted that
Congress, in which is vested constitutional power over appropriations,
miust fetdin full control of the subject; on the other hand, it is argued
that continuity, prudent foresight in the expenditure of funds, and
true economy require the setting aside of tribal funds for definite

u

the tribe ‘are authorized in a vast number of statutes., See, for example, act of January
13, 1877,:10 Stat. 221 (Osage).

The cost of varfous improvements upon tribal lands has been met out of tribal funds,
sometimes with a provision that the cost of the improvement shall be repatd to the tribe
by the individual Indlan benefited. Act of February 21, 1921, sec. 2, 41 Stat. 1105, 1106
(Red Lake Indian Reservation). .

Federal appropriations for improvements upon tribal lands bave frequently been made
reimbirsable. obligations against future tribal funds or against such funds as might arise
from disposal of the lands improved. Act of July 8, 1916, 89 Stat. 368 (Quiniault Indlan
Reservation) ; act of March 8, 1021, sec. 6, 41 Stat. 1835, 1857 (Fort Belknap) ; act of
!‘ehrn\ary 14, 1028, 42 Stat. 1246 (Palute) ; act of February 9, 1925, 43 Stat. 819
(Chdppews)..: .

Varlous other statutes authorize payments from tribal funds to individual members of the
tribe who have particular claims upon tribal bounty. Act of April 29, 1902, 82 Stat. 177
(Choetaw-Chickasaw) ; act of June 8, 1924, 48 Stat. 857 (Red Lake Indians); Ct. joint
resolution of February 11, 1890, 26 Stat. 669,

_Certaln tribal funds have been made available for Joans to individual members of the
tribe., Act of March 4, 1925, 48 Stat. 1801 (Crow) ; act of May 15, 1885, 49 Stat. 244
(Crow)., -, -

Between, 1016 and 1025 a number of statutes were enacted appropriating tribal funds,
or Federal funds, to be relmbursed out of future tribal funds, for roads, bridges, public
@chools, and other public improvements, Act of June 26, 1816, 39 Stat. 287 (Ponca) ; act
of August 21, 1916, 89 Stat. 521 (Spokane) ; act of February 20, 1917, 89 Stat 926
(Navajo) ; act of June 7, 1824, 48 Stat. 607 (Navajo) ; act of February 26, 1925, 43 Stat.
994 (Navajo). .. . .

2 Punds other than trust funds may be expended without suck authorization.

2 CL, 25.U. 8. C. 189, 140.
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purposes in:2 manner that will avoid .the redtape and delays of re-
appropriation.®® Con

Actual practice has usually been & compromise between these two
principles. In section 27 of the act of May 18, 1916, Congress pro-
vided: ’

No money shall be expended from Indian tribal funds without specific appro-
priation by Congress except as follows: Equalization of allotments, education
of Indian children in accordance with existing law, per capita and other pay-
ments, all of which are hereby continued in full force and effect: Provided fur-
ther, That this shall not change existing law with reference to the Five Civilized
Tribes.

To this list of purposes for which expenditures may be made from
tribal funds by administrative authorities without specific congres-
sional appropriation, a specific addition was made by the act of April
13,1926, as amended, which declares:

The funds of any tribe of Indians under the control of the United States may
be used for payments of insurance premiums for protection of the property of
the tribe against fire, theft, tornado, hall, earthquake, or other elements and
forces of nature, and for protection against liability on account of injuries or
damages to persons or property and other like claims.

Interior Department appropriation acts often contain, in addition
to specific appropriations out of designated tribal funds for specific
purposes, general appropriations of the following form:*

In addition to the tribal funds authorized to be expended by existing law, there
1s hereby appropriated $3,100,000, from tribal funds not otherwise available for
expenditure for the benefit of Indians and Indian tribes, including pay and
travel expenses of employees: care, tuition, and other assistance to Indian chil-
dren attending public and private schools (which may be paid in advance or
from date of admission) ; purchase of land and improvements on land, title to
which shall be taken in the name of the United States in trust for the tribe for
which purchased; lease of lands and water rights; compensation and expenges
of attorneys and other persons employed by Indian tribes under approved con-
tracts; pay, travel and other expenses of tribal officers, councils, and committees

3 In other flelds of Government, the public purpose corporation has been created to
facllitate businesslike handling of appropriations, and this same objective was a major
factor in the scheme of tribal incorporation established by the act of June 18, 1984, 48
Stat 984, 26 U. B. C. 481 et seq.

189 Stat. 169, 28 U. 8. C. 128. On the basis of this statute the Comptroller General
has held that contracts with attorneys for payment of fees out of tribal funds should
not be approved by the Secretary of the Interior in the absence of express statutory au-
thorization. Comptroller's Decisfons A, 24981, November 8, 1928 ; A. 27759, July 1, 1929;
A 29178, May 8, 1930 ; A. 34858, January 26, 1981 ; A. 45091, October 20, 1932 ; A. 81210,
December 2, 1936 ; A. 44289, October 11, 1932, The Interfor Department took the posi-
tion, in view of the Comptroller General's opinion of June 80, 1987, discussed supra, that
these decisions do mot apply to funds in the treasury of an organized tribe. Memo. Sol.
L D.,, January 18, 1988. And see Memo. Sol. I. D., February 25, 1948, relating to the
funds of unorganized tribes.

% 44 8tat. 242, 25 U. 8. C. 128a.

% Act of June 16, 1955, 60 Stat. 141, For an earller example see the act of May 9,
1088, 52 8tat. 291, 3185.
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theteot, orothér tribal organuntions, including mileage for use of privately owned
automobiles and per ‘diem in Heu of subsistence at rates established admiaistra-
tively .but:.not, to ‘exceed those .applicable to civilian employees of the. Gov-
ernment ‘ . ‘.

Begm,nmg wrth the Department .of. the Intenor Approprmtaon Act
for 1951 (Septemberg(i 1950,.64Stat. 595,.685), each annual appro-

the D-epa.rtmentﬁ of the Interlor has contamed an

Furthermore, as we have already noted “mxscellaneous revenues
* *:* ot the result of the labor of any- member of such tribe” may be
deposited in-a fund peculiarly misnamed “Indian moneys, proceeds
of labor,” and thereafter such funds are available for expenditure “in
the discretion of the Secretary of the Interior, for the benefit of the
Indian: tribes, agencies, and schools on whose behalf they were col-
lected:*: ¥ *”:gubject tothe limitations as. to- trxbal funds imposed:by
section’ 27 of the act of May 18, 1916.22

In view of the present’ state of the law, an Tndian trlbe seeking a
pa.rtlcular disposition of. “trlbal funds” or “trust funds” in the Treas-
ury of the Umted States, must request’ a specific congressional appro-
priation unless “fndmn Moneys, Procéeds of Labor” are available or
the purpose is one of the four purposes for which Congress has given
the Secretary of the Interior permanent spending authority, or the
purpose 1i8 ‘ot ‘as to which the current Interior Department appro-
priation act vests temporary authority over disposition in that Depart-
ment.... Under any of these three exceptions administrative authority
rather. than congressional appropriation must. be:obtained.

-‘Thege limitations upon the power. of an Indian tribe to dlspose'of
funids ot ‘other personal property in which it has an equitable interest
do not exténd to funds or personal property over which the tribe has
full legal ‘'ownership,” even though such funds or property are volun-
tarily - deposited for safekeepmg with a local superintendent and
therefore technically vinder the Permanent Appropriation Repeal Act
of June 26, 1934, within the Treasury of the United States The act
of June 25, 1936, speclﬁcally provides:

189 Stat. 189, 28 U. 8. C. 155. See algo Memo. Sol. I. D., January 24, 1936. See
Comp. Gen: A. 86699, and Memo. Sol. I. D., February 25, 1943.

® The' expenditure of & part of the funds of the Cherokee Nation for the relief of destl-
tute. loyal Indians .of other tribes during a .period .while the Cherokees. were in.a State
of hostility to the United States,  did not under relevant acts of Congress or the treaty
of July 18, 1866, 14 Stat. 799, create any Hlability on the part of the United States to
reatore to the Cherokee fund the amounts so expended. Cherckee Nation v. United States,
102 Ct. CL. 720 (1945).

%48 Stat. 1224. .

® 49 Stat. 1928,
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- That sectlon:20 of ‘the Permanent "Appropeiation-Repeal Act, -approved:June
26,1934 (48 Stat. 1233), shall:not :be. appticable to funds beld in trust for in-:
dividual Indians, associations of individual Indians, or for Indian corporatlons
chartered under the Act of June 18, 1934 (48 Stat. 984).

Since funds so deposited by a.n mcorporated tribe are not sub]ect to
congressional appropriation, it must be held a fortiori that funds not
so deposited but retained by the tribe are not ordinarily ‘subject to,
congressxonal appropriations. . Charters issued to incorporated tribes
recognize that funds held in the treasury of an incorporated tribe are
subject to disposition, in accordance with the limitations of the charter,
by the corporation, and are not in any way subject to congressional
appropriation.® This conclusion may be based upon the narrow
ground that section 17 of the act of June 18, 1934, expressly authorizes
a chartered tribe to “dispose of property e real and personal,”
but it seems more satlsfactory to place the conclusion upon the broader
ground that the various statutes relating to appropmatlons of “tribal
funds” and “trust funds” use these words in a technical sense, as
terms of art, to refer to a well-understood category of funds which are
held in the Treasury of the United States to the credit of the tribe
pursuant to some law or treaty, and that, therefore, these limitations
are inapplicable to funds in the actual possession of the tribe itself.

‘This view is in accord with the historic fact that Congress has never
presumed to interfere with the expenditure of funds held in tribal
treasuries, even when the collection of such funds by tribal authorities
is regulated by specific legislation requmng reports to Congress by
a tribal treasurer.?”

The difference between the power of an Indian tribe to dispose of
personal property and its power over: real property may be summed
up in a sentence: A tribe may not validly alienate realty except with
the consent of the Federal Government, given by Congress or by an
official duly authorized by Congress.to.consent to particular forms of
alienation; on the other hand, a tribe has power of disposition over
tribal personal property, except insofar as such property.has been
removed from its control and placed in the possession of the Federal
Government pursuant to some law or treaty.

% Sec. 8 of the Southern Ute Tribe charter authorized a per capita distribution of
profits of tribal corporate enterprises or income over or above sums necessary to defray
corporate obligations. However, no such distribution to members in any one year could
include more than one-half of the accrued surplus, without the approval of the Secretary
of the Interior. Further, no distribution of the financial assets of the tribe could be
made except as provided by the charter or as authorized by Congress. Accordingly,
while current net income for any fiscal year could be distributed by the tribe without
Secretarial approval as well as up to one-half of the accrued surplus, approval would be
required for distribution of more than those amounts. See Memo. Sol. M. 36146, November
14, 1952,

*7 See, for example, act of February 28, 1901, 31 Stat. 819 (Seneca lense rentals). Cf.
act of August 14, 1950, 64 Stat. 442 (Seneca lease rentals).
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« Axmongcthe hmtahmswolnntanly assumed by Indian tribes with
respect‘td"the dzspomtmn of: tnbal moneys: and ot.her personalty, we
nisy bneﬂy‘iiow‘ bt
' (1) Limitations contsined in tribal constitutions.ss
() Lmntatlons contained in tribal charters.*®

- Hee, tor eumple. the tollowlnx provhiona ot the eonaﬂtnﬂon and bylaws of the
Hualapat Tride, approved December 17,1088
' Art, VI,-Bection 1. | The Hualapai Tribal Council shall have the tonowlns powers :
PR . » » . . s
(e) To cepo-lt nll Tribal Couneld B’lm.ds to the credlt of the Hualapal Tribe 1o
" an Individual Indian Moneys Account, Hualapal Tribe of the Truxton Canon Agency,
tueh funds to be expended only upon the recommendation of the Tribal Council 1n
.,aeeomnco wlth a budzet Invlnz ptlor approvtu oz the secretary of the Interior.

Azncu I—Duttu ot Oﬂeeu S
ot et
L s::. 4. !'mum»——’rhe Treagurer ahall accept; receive, receipt for, preserve, and
safeguard all funds in the custody of the Tribal Council.  He shall deposit all funds
in' such deposlhory as the Council’ ahall"direct and shll make and preserve a faith-
‘ful ‘tecord: of ‘such funds-and abail report on all recelpts and expenditures.and the
unt.and nature of all. xnndn in_his possession and custody, at such times as re-
quemd by tho Tribai Conncll. Ba ahall not pay out or disbursé i any fands in his
possession:or’ tustody, except.in aecordance with'a resolution duly passed by the
.1, ~Council. The books and records of the Treasurer shall be audited at least once
"' each year by'a compehent ‘duditor employed by the ‘Councll and at such other times
as. the Cotncll or the Cotimissoner of Indian ‘Affairs may ‘direct. The Treasurer
- shall be required to give a bond eatisfactory to the Tribal Council and to the Com-
) mluloner ‘of Indian Aftairs, ' Until the Treagurer is bonded, the Trikal Council
. 'may makesuch’ provision for the’ custody and disbursement of funds as shall guar-

- antee, their pafoty.and proper, disbursement and use.
» eo, for enmple, the following" provulons from sec. 5§ of the corporate charter of the
Confederated Sansh a.nd Kootenai Tribes of the Flathead Reservation, ratified April 25,
1086: .

Ll.'lle tﬂbe, lubjeet 'to y réstrietions contained fn’ the Constitution and laws
- of the United States, or in’ the constitution and bylaws of the said tribe, shall have
- the following corporate powers, in addition to all powers already conferred or
mranteed by the trlbal conltituuon a.nd bylaws:
e WWELT g R : ‘e T e : . .
L, (b)Y (To- mzrehue. take by gnt, bequest, or otherwise, own, hold, manage, operate
) and,du_poae of propezty ot every descrlpﬂon, real and personnl subject to the follow-
tog Mimftattons 1’ - )
. TALISEIS u._, B »t‘-'o'“ L . : e . .
P *Na dutubuﬁon of: corporate property to members, shall be made except out
of net lneome. . )
Y SRS R T .
“(d) To borrow money from the Indian credit fund in accordance with the terms
of mection 10 of the act of June 18, 1984 (48 Btat. 984), or from any other govern-
mental agency,.or from any member or association of members of the tribe, and
to use such funds directly for productive tribal enterprises, or to loan money thus
borrowed to individual members or associations of members of the tribe : Provided,
That the amount of indebtedness to which the tribe may subject itself shall not
exceed $100,000, exeept with the express approval of the Secretary of the Interior.
Rl NS TN . [ ) [ [ ]
' “(t) To make and’ pertonn contraets and agreements of every description, not
incounistent with law or with any pmvinlons of this charter, with any person, as-
Footnote continued on p, 7485, .
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(3) Limitations contained in.fribal loan agreements,
(4) Limitations contained in tribal trust agreements.

The grant of funds to Indian tribes for particular uses, under the
Emergency Appropriation Act of April 8, 1935,% raised additional
questions as to the powers of an Indian tnbe in ha.ndhng funds, In
responge to the question put by the Commissioner of Indian Affairs
whether an Indian tribe might “use the proceeds of rentals of land
improved through rehabilitation grants to finance additional con-
struction projects or to meet general. tribal expenses or to make per
capita payments,” the Solicitor of the Interior Department ruled: *

4. When money has been granted to an Indian tribe to be used for a particalar
purpose, e, g., the development of springs on tribal land or the construction of
houses, the Presidential letter above set forth imposes no duty on the tribe when
once the money has been properly expended. The fact that such expenditures
may increase tribal income from the issuance of leages or permits on tribal
land, or tribal income from other enterprises, does not subject a part of that
income, or all of it, to any lien on- the part of the Federal Government. Such
income may, therefore, be received and disbursed by the Indian tribe in any
manner not prohibited by Federal law or by the constitution, bylaws, or charter
of the tribe, unless the tribe has specifically agreed to use such rentals or
income for a specific purpose. It is, of course, within the power of a tribe to
agree, through its representative council or other officers, that certain income
avallable to the tribe shall be used only for designated purposes not inconsistent
with law,

Following this determmatxon, the Indian Office entered into trust

agreements with various Indian tribes under which the Indian tribe

became trustee of the funds granted and the proceeds thereof for the
benefit of needy Indians entitled to the benefits of the act in question.

sociation, or corporation; with any municipality or any county, or with the United
States or the State of Montana, including agreements with the State of Montana
for the rendition of public services and including contracts with the United States
or the State of Montana or any agency of either for the development of water-
power sites within the reservation : Provided, That all contracts involving payment
of money by the corporation in excess of $56,000 in any one fiscal year, or involving
the development of water-power sites within the reservation, shall be subject to the
approval of the Secretary of the Interior or his duly authorized representative.

‘“(g) To pledge or assign chattels -or futare tribal income due or to become due
to the tribe under any notes, leases, or other contracts, whether or not such notes,
leages, or contracts are in existence at the time : Provided, That such agreements of
pledge or assignment shall not extend more than 10 years from the date of execu-
tion and shall not cover more than .one-half the net tribal income in any 1 year:
And provided further, That any such agreement shall be subject to the approval of
the Secretary of the Interlor or his duly authorized representative.

“{h) To deposit corporate funds, from whatever source derived, In any National
or State bank to the extent that such funds are insured by the Federal Deposit In-
surance Corporation, or secured by a surety bond, or other security, approved by
the Becretary of the Interior; or to deposit such funds in the postal-savings bank
or with a bonded disbursing omcer of the United States to the credit of the tribe.”

049 Stat. 116.
& Op. Sol. M. 28316, March 18, 1936.
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: 7On the other hand, Congress may permit the leasing of allotted
lands, subject. to.the approval of the Secretary of the Interior, but
-gpecifically providing that the allottees “*.* * ghall have full control
.of the same, including the procesds thereof * ¢ *.” * e

- A perusal of the acts cited indicates a general intent of Congress to
retain, for a time, governmental control of the proceeds from the dis-
pogition of restricted allotted lands and to-leave to the discretion of
jadministrative officials the time and manner of distributing or expend-
ing such funds, subject to the 'qualification that they be used for the
‘benefit of the Indian. @ -

L] ¥

[CH. IX

2 Ogage Allotment Act of June 28, 1908, sec. 7, 84 Stat. 539, 545

4. Sources of Individual Personal Property—Individualization
SO of Tribal Funds

" A second important source of individual funds is the individualiza-
tion of tribal funds Since tribal funds generally represent the in-
come from disposition of tribal lands, the Federal Government has
.commonly extended the restrictions on the land to the proceeds there-
from. By a further extension, Congress has frequently imposed, as
conditions to the right of the individual to participate in tribal funds,
sertain restrictions affecting his use of the funds after they have be-
come individualized. ‘ .

By the act of March 2, 1907,* Congress provided generally for the
distribution of tribal funds among individuals. Those Indians whom
the Secretary of the Interior believed capable of managing their af-

fairs could have placed to their credit upon the books of the United

'States Treasury their pro rata share of the tribal funds held in trust
by the United States, and they could draw upon this credit without
any. further governmental control® Section 2 of the act provided
that the Secretary of the Interior might pay to disabled Indians their

o

‘ghares in tribal property, under such rules and conditions as he might

1 0On regulations regay‘dlng moneys, teibal and individual, see 268 C. ¥, R. 221.1 et seq.
Indiyidualization of funds is provided for by, or will be a natural result of, the program
of terminating ¥ederal supervision over Indian tribes (H. Con. Res. 108, 83d Cong., 1st
seen.). In this connection see the act of June 17, 1954, 68 Stat. 250, as amended by act
of July 14, 1056, 70 Stat. 549 (Menominee); act of August 13, 1954, 68 Stat. 718
(Klamath) ; act of August 18, 1954, 68 Stat. 724 (Grand Ronde); act of August 23,
1054, 68 Stat. 768 (Alabama and Coushatta) ; act of August 27, 1954, 68 Stat. 868 (Ute
Tribe of Uintah and Ouray) ; act of September 1, 1954, 68 Stat. 1098 (Palute) ; act of
August 1, 1056, 70 Stat. 893 (Wyandotte) ; act of August 2, 1956, 70 Stat. 937 (Peorfa) .,
act of August 8, 1056, 70 Stat. 963 (Ottawa). The closing of the final roll may effect
A vesting of shares in the tribal property and assets. See Memo. Sol. M. 36288, June 23,
19585, relating to the Menominee Termination Act. See also 58 I. D, 680 re per capita
shares of deceaged members whose names appear on a specified roll, and 64 Stat. 189 re-
iating to per capita payments to the Indlans of California.

184 Btat, 1221, 25 U. 8. C. 119.

3 Op. Sol. M, 26268, June 26, 1929.
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prescribe. As later amended ¢ this section authorized the Secretary
of the Interior upon application by an Indian “mentally or physically
incapable of managing his or her own affairs,” to withdraw the pro
rata share of such Indian in the tribal funds, and to expend such sums
on behalf of the Indian.

Section 28 of the Appropriation Act of May 25, 1918,° which spe-
cifically excluded from its scope the funds of the Five Civilized Tribes
and the Osages, in Oklahoma, authorized the Secretary of the Interior
to withdraw tribal funds from the Treasury of the United States and
to credit recognized members of the tribe with equal shares. How-
ever, this authority was revoked by section 2 of the act of June 24,
1938 Nevertheless, the Indian may still apply for funds as his pro
rata share in tribal assets, under the act of 1907." The granting of
such applications is contrary to the general administrative policy of
congerving tribal funds, but in special circumstances such pro rata
distributions are still made. It has been held by the Interior Depart-
ment that, under section 16 of the act of June 18, 1934.2 such applica-
tions must veceive the approval of the tribal council, if the tribe in
question is organized under that act.”

The individual may be awarded, by special statute, a specified sum
from the tribal funds on deposit in the United States Treasury. A
typical act is the act of February 12, 1982, providing for payment of
$25 to each enrolled Chippewa of Minnesota from tribal funds, under
such regulations as the Secretary of the Interior may prescribe.

In the individualization of tribal funds, Congress has at various
times laid down directions under which the Secretary of the Interior
should expend the funds.

In the act of March 3, 19332 Congress provided for the distribution
of tribal funds of the Ute Indians. The shares of all were to be de-
posited as Indian money accounts ** and subject to disbursement for
the individual’s benefit in the following ways: for improving lands,
erecting homes, purchase of equipment, livestock, household goods
and in other ways as will enable them to become self-supporting. The
shares of the aged, infirm, and other incapacitated members were to

« Amended by act of May 18, 1918, 89 Btat 128, 128,25 U. 8. C. 121.

s 40 Stat. 561, 591-592.

¢ 52 Stat 1087.

134 Stat. 1221.

s Memo Sol.I D, September 21,1939,

v 48 Stat 984,987,253 U. 8. C 476.

0 47 Stat. 49. Congress sometimes passes geveral such acts in a single Congress See
for example, 62 Stat. 88, 208, and 1218.

1 §ee also 63 Stat. 60, authorizing per capita payments from the proceeds of nule of
Chippewa timber.

2 47 Stat. 1488
1 “Ipdian money accounts” are those accounts under the administrative control of

superintendents or digbursing agents containing funds, regardless of derivation, belong-
ing to individuals (25 C. F. R. 221 1 and 221.8).
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be used for their support and maintenance. As for minors, their
shares might be invested or spent in the same fashion as prescribed
for adults, but when their funds were to be invested or expended, the
consent of the parents and the approval of the Secretary of the Interior
was necessary.!t

Acts providing for the payment of judgments in favor of a tribe
may limit the rights of the Indian in individualized tribal funds by
the qualification that “the per-capita share due each member * * *
be credited to the individual Indian money account of such member
for expenditure in accordance with the individual Indian money
regulations.” ** Various resolutions authorizing the distribution of
judgments rendered in favor of Indian tribes provide for per capita
payments to each enrolled member, such distribution to be made under
such rules and regulations as the Secretary of the Interior may
prescribe.!¢

By virtue of these acts, Congress has given to the Secretary of the
Interior authority over individual funds derived from the tribal
property held in trust comparable to the authority over funds derived
from the individual’s restricted property.

5. Sources of Individual Personal Property—Payments From
the Federal Government

A third source of individual personalty comprises the various forms
of direct payment to individual Indians from the Federal Government.
In this connection a distinction must be drawn between obligations
assumed by the Federal Government toward the various tribes, by
reason of the sale of tribal lands or otherwise, and obligations running
directly to the members of the tribes. Problems arising out of the
former situation are dealt with earlier. For the present we are con-

U Cf., act of June 1, 1938, 52 Stat 605, 25 U. 8. C. 551 et seq., a8 amended by sec. 2 (b),
act of August 7, 1939, 53 Stat. 1252, 25 U. 8. C. 541 et seq. (Klamath).

¥ Joint resolution, June 20, 1986, 49 Stat. 1569, authorizing distributfon of judgment
in favor of Grop Ventre Indians among enrolled members.

¥ The joint resolution of June 20, 1936, 49 Stat. 1568, provides for a per capita pay-
ment of $85, and places the remainder of the fund awarded to the Blackfeet Tribe at the
disposal of the tribal council and the Secretary of the Interfor.

Under the joint resolution of April 29, 1930, 46 Stat. 260, the Secretary of the Interior
18 authorized to pay a judgment in favor of the Jowa Tribe to members of the tribe In pro
rata shares, The competent members recelve their entire shares In cash; the shares
of the others, including minors, are deposited to the individual credit of each and subject
to existing lawse governing Indian moneys

The right of the Chippewa allottee on the Lac du Flambeau Reservation to the proceeds
<derived from the sale of tribal timber is controlled by the act of May 19, 1924, 43 Stat.
132. After providing for the sale under rules and regulations prescribed by the Secretary
of the Interlor, the act states that the net proceeds are to be distributed per capita.
‘Those whom the Becretary shall deem competent to handle their own affairs shall receive
thelr shares. As for the others, their shares are deposited to their individual credit and
paid to them or used for their benefit under the Secretary's supervision

And see 26 U. 8 C 771, et seq (Tillamook and other tribes of Oregon).
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cerned only with the situations in which the Federal Gover‘nmfan.t has
undertaken to make payments, in money or goods, to individual
Indians. . .

Gifts of agricultural aids and clothes* were sometimes made ff)r the
purpose of civilizing the Indians. Gifts were also ]us.tlﬁed simply
on the ground that the Indian needed the bounty for subsistence.?

a. Annuities.*—Periodic payments of either money or goods are
called “annuities.” According to the terms of the instrument, an
annuity might be a specific amount for a speciﬁ_ed number' of years,*
or it might be a specified amount for life * or while the Ind1ap§ are at
peace.® Congress has the power, of course, to (:'O{nmute annuxtlfas.’

Frequently the individual recipients of annuities were the chiefs or
others of the tribe who were influential in keeping the peace and in
treatymaking.® Treaties often provided that a sum of money or other

1 rch 30, 1802, sec 13, 2 Stat. 139, 143, provided in part :
he nc’lfh‘::t%: order to promote clvilization among the friendly Indian tribes, and to
secure the contlnuance of their friendship, it sball be lawful for the President of
the United States, to cause them to be furnished with useful domestic animals,
and implements of husbandry, and with goods or money, as he shall judge proper
» ¢ 8
In the Appropriation Act of March 3, 1875, 18 Stat 420, were numerous appropriations
for agricultural pursuits Mlamies of Kansas were given money for grain and seed for
farming purposes (p 432), money in aid of agricultural pursuits, was given to Poncas
(p 436), River-Crows (p. 437). Appropriations for clothes were made to Bannocks
(p. 440) ; to Shoshomes (p. 440), Six Natloms of New York (p 441), Cheyennes and
424) ; Crows (p 429).
Ar;:i?zz:s(gf Apzll 30, 1883, sec. 17, 25 Stat. 94, 101, and of March 2, 1889, sec. 17, 28
Stat 888, 895, dividing the Sioux lands, provided for the distribution of cattle and
nts among the Sioux allottees
f&l"l;i:: X;glrix:::lntlon Ac% of March 3, 1878, 18 Stat 420, made an appropriation for sub-
gistence to those Apaches of Arizona and New Mexico “who go and remain upon said reser-
vations and refrain from hostilities, * * *’ (p 423), appropriation for the aged, sick,
infirm, and orphans among the Assiniboines (p 424), the Blackfeet, Bloods, and Plegans
(p;l“lix?)Approprlatlon Act of June 26, 1864, 13 Stat 161, provided for the subsistence
¢t Indians who remained loyal to the United States, including members of the Five
Civilized Tribes and afiliated tribes (pp. 180-181). The Appropriation Act of March 3,
1865, 13 Stat 541, provided for the subsistence of a number of Chippewas of the Mississippi.
In the treaty of August 9, 1814, with the Creek Nation, 7 Stat. 120, the United States
agreed to furnish members of the Creek Nation with the necessarles of life until they were
care of themselves to some extent.
ab:eﬁ‘t:rtzi(;ulatlons regarding annuity and other per capita payments, see 25 C. F. R.
22?;; ttlslzqéreaty of October 7, 1868, art 10, 13 Stat 673, 675, with the Tabeguache Ban:
of Utah Indians, each family was to recelve a number of sheep and cattle annually for
® y:’:‘::aty of January 20, 1825, with Choctaw Nation, 7 Stat 234, treaty of September 28,
1833, with Chippewa, Ottowa, and Potawatamie Indians, 7 Stat. 431, treaty of September
24, 1829, with Delaware Indians, 7 Stat. 327; treaty of January 7, 1806, 7 Stat. 101, 102
(Cherokee chief received $100 per year for life) ; treaty of September 20, 1828, 7 Stat. 817,
318 (Potowatamle chief received $100 per year in goods for life) N
s Appropriation Act of March 3, 1875, 18 Stat. 420, 423 (granted supplles to thosse who
refrained trom fighting). Act ratifying agreement with Utes, April 29, 1874, 18 Stat. 36, 38.
7 pottawatomie T'ribe of Indians v United States, 111 F Supp 256 (1963)
8 Art. V of the treaty with the Chippewas, October 2, 1863, 13 Stat. 667, provided that
the Chippewa chiefs receive a house and annulty, to encourage peace and to encourage
me orderl
ou'].[?::att(;b:fthethe lelcknsaw, October 19, 1818, T Stat. 182, 194 Because of thelr
friendliness to the United States, the chiefs were to receive $130 in cash or in goods.




